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Party Autonomy Reaffirmed under Singapore International Arbitration Act 

Servane Bonnet and Lance J. Miller(

Over the last 18 months, certain Singapore court decisions regarding the scope of the applicability of the Singapore International Arbitration Act (“Act”) have caused confusion among practitioners in the arbitration community.  Fortunately, consistent with Singapore’s efforts to enhance its position as an international arbitration center, the Singapore Parliament has moved quickly to remedy this problem.


Under Singapore law, the UNCITRAL Model Law (as adopted into substantive law by the Act) and Part 2 of the Act provide the procedural framework for arbitration (collectively, the “Procedural Arbitration Law”). The Procedural Arbitration Law, similar to the arbitration law of any country, addresses matters such as the requirements for the validity of arbitration agreements, the powers of the courts to intervene and assist with the arbitral process, and the grounds for setting aside or enforcing awards.


The confusion which arose derived from the unclear language of one section of the Act (Section 15) and the misinterpretation by certain judges of the interplay between institutional rules and the Procedural Arbitration Law.  Section 15 was originally drafted to state that if parties agree that disputes are to be settled otherwise than in accordance with the Procedural Arbitration Law, the Procedural Arbitration Law would not apply to the arbitration.  


The John Holland Property Limited v Toyo Engineering Corporation (Japan) [2001] 2 SLR 262 case is illustrative of the difficulties this provision has caused. In this much criticized decision, the Singapore court analyzed the parties’ choice of UNCITRAL rules as evidencing an implied agreement to opt out of the Procedural Arbitration Law.  However, institutional rules (in the abovementioned case, the UNCITRAL rules) are designed to complement and be used in conjunction with the procedural arbitration law of the country of the seat of arbitration, rather than as a substitute for the same. Realizing the negative impact of this uncertainty, the Singapore Parliament swiftly passed an amendment to the Act in November 2001 and added a paragraph (2) to Section 15.  Paragraph (2) provides that a provision in an agreement referring to or adopting institutional rules will not of itself be sufficient to exclude the application of the Procedural Arbitration Law. 


In March 2002 the issue of the interplay of institutional rules and the Procedural Arbitration Law came again before the Singapore courts in Dermajaya Properties Sdn Bhd v. Premium Properties Sdn Bhd [2002] 2 SLR 164. In this case, the court followed the spirit of the newly drafted Section 15 and held that the choice of the UNCITRAL rules did not amount to an implied opt out of the Procedural Arbitration Law. Unfortunately, the court further held that since the Act applied, the UNCITRAL rules would not be applied without an express further agreement of the parties.  


The Singapore authorities once again acted in response and introduced a bill in Parliament on August 27, 2002 to clarify the Act and alleviate the concerns of the arbitration experts.  The bill, which was approved by Parliament on October 1, 2002, will amend Section 15 to provide that a provision of arbitration rules will apply to the extent such provision is not inconsistent with a provision of the Procedural Arbitration Law.  The new Section 15 will further clarify that a provision of rules is not inconsistent with the Procedural Arbitration Law merely because it provides for a matter that the Procedural Arbitration Law is silent on or because the rules are silent on a matter covered by the Procedural Arbitration Law.  


The confusion caused by the courts resulted from the unclear language of Section 15, as well as a misunderstanding of the interplay between the Act and institutional rules.  In light of these decisions, many parties who had chosen or were considering Singapore as a seat of arbitration were left questioning its suitability.  However, the commitment of the Singapore authorities to develop Singapore as an international arbitration center must be considered with respect to these cases.  The government has consistently corrected erroneous court decisions through corrective legislation and as such, parties should not be dissuaded from using Singapore as an arbitration venue.

( Servane Bonnet and Lance J. Miller are partners in the Singapore office of Coudert Brothers LLP.
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