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I. Introduction

For decades, discovery practices have been a cause of concern for courts,
commentators, legislators, and practitiorferslowever, vrtually all of the

1. See, e.g THOMAS E. WILLGING ET AL., DISCOVERY AND DISCLOSURE PRACTICE,
PROBLEMS, AND PROPOSALS FORCHANGE: A CASE-BASED NATIONAL SURVEY OF COUNSEL IN
CLOSEDFEDERAL CIvIL CAsES3 (1997) available athttp://www.fic.gov/public/pdf.nsf/lookup/
discovry.pdf/$file/discovry.pdf ("Bench and bar have debated for the last thirty years how
discovey in civil litigation operates and how it should operate and whether the Federal Rules of
Civil Procedure regulate it too much or not enough."); Wayne D. Bi@gill Discovery:
Lawyer®Views of Its Effectiveness, Its Principal Problems and Ahd$& Am. B. FOUND.
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discussions have focused on discovery of the merits, with dtamtien being

paid to the special problems relating to jurisdictional discovéryisdictional
discovery defined herein as any preliminary discovery to establish whether a
United States federal court has jurisdiction over the persorrether the
subject matter of the disput® takes place prior to discovery on the merits,

Res. J.787passinhereinafter BrazilCivil Discovery (including extensive empirical datage

id. at 832 n.73 (citing earlier commentary concerning civil discovery); Wayne D. Brazils

from the Front Lines: Observations by Chicdgawvyers About the System of Civil Discoyery
1980AM. B. FOUND. REs. J.217passinfhereinafter BrazilFront Lineg (highlighting concera
about the effectiveness and efficiency of pretrial discovery in civil litigation); Wayne D. Brazil,
The Adversary Baracter of Civil Discovery: A Critique and Proposals for Char&jé/AnD.

L. Rev. 1295 passim(1978) [hereinafter BrazilAdversary Charactér (acknowledging
elaborate struggles relating to discovery); Frank H. Easterlibisgiqvery as Abusé9B.U. L.

Rev. 635, 636 (1989) (stating that a significant portion of the legal field believes that there are
major problems with the discovery system); John K. SetéarBarrister and the Bomb: The
Dynamics of Cooperation, Nuclear Deterrence, and Discovery &li®B.U. L. Rev. 569
passim(1989) (presenting a game theory analysis of discovery abuse).

2. The issue of jurisdictional discovery has been neglected at all levels. For example, a
major study by the Federal Judicial Cedté¢he federal courtsresearchand education
agency on discovery and disclosure failed to even mention the unique issues relating to
jurisdictional discoverySee generallWILLGING ET AL., supranotel (failing to explore issues
relatingto jurisdictional discovery)Papers published from a conference convened by the Civil
Rules Advisory Committee prior to the 2000 amendments on discovery practices also failed to
raise this particular issueSee generallfep. R. Civ. P. 26, cmt. 2000 aend. (citing papers
published in 38B.C. Law Review 517840 (1998)). The Manual for Complex Litigation
(Fourth) only mentions jurisdictional discovery sparingly, granting it one sentence in passing.
MANUAL FOR COMPLEX LITIGATION (FOURTH) § 32.41 (2009)"{n some cases, discovery may be
necessary on factual issues underpinning a motion to dismiss for lack of snftst
jurisdiction.”). Furthermore, the scholarly literature on jurisdictional discovery is extremely
narrow in focus or out of dat&eeg.g, Jesse Andersoiipys "R" Us, the Third Circuit, and a
Standard for Jurisdictional Discovery Involving Internet Activiti@8.U. J. Sci. & TECH. L.

471 passim(2003) (focusing on internet issues); Kevin M. Clermdntjsdictional Fact 91
CoRNELL L. Rev. 973 passim(2006) (focusing on the standards of proof that must be met to
establish jurisdiction); Steven R. Swansduoyisdictional Discovery Under the Foreign
Sovereign Immunities Act3 EMORY INTA L. Rev. 445 passim(1999) (relating to foreign
sovereign immunities issues); J.E.C., Natse of Discovery to Obtain Jurisdictional Faci®

VA. L. Rev. 533 passim(1973) (writing prior to numerous importabtS. Supreme Court
cases). No known empirical studies of jurisdictional discovery existirarsd empirically
oriented research into meri@sed discovery does not focus on questions relevant to
jurisdictional discovery. See generallWWILLGING ET AL., supranote 1 (failing to address
jurisdictionaldiscovery); James S. Kakalik et @iscovery Management: Further Analysis of
the Civil Justice Reform Act Evaluation Da8® B.C.L. Rev. 613 (1998) (same).

3. Forreasons of space, this Article focuses exclusively on matters involving jurisdiction
over the person, the res, or the subject matter of the dispute, although some of the observations
made herein may be equally applicable to other preliminary procedural questions (such as those
relating to venue and forum non conveniens) that involve questitiact. These additional
matters are discussed separately in a forthcoming companion éséel@enerall$.l. Strong,
Jurisdictional Discovery in Transnational Litigatiqforthcoming 201).
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typically in response to the plaintif request for information following the
defendans motion to dismiss for lack of jurisdiction under Rule 12(b)(1) or
12(b)(2)* Because jusdictional discovery takes place prior to a determination
that the court actually has jurisdiction ovesitlispute and tis defendant, it is
particularly important to avoid imposing undue burdens on a party who may not
even be subject to the colsrpowe.

There are several reasons why issues relating to jurisdictional discovery
have been ignored. First, jurisdictional discovery is one of those areas of law
that remains largely hidden from vigwinae it is extremely discretiondrgnd
unlikely to be tle subject of published trial court opinichsAppellate
decisions are even less commgiven the high degree of deference shown to
trial judges in these mattets.Indeed, @ case concerning the scope or
standards relating to jurisdictional discovery Yeisreached thg.S.Supreme
Court, though certiorari in this area was sought in 2004 and 20b&. only

4. FeD.R.Civ.P.12(b);FeDp.R.Civ. P.26(a). Unlikemeritsbased discovegy which
proceeds without judicial intervention pursuant to the general timetable laid out in Rule 26
jurisdictional discovery typically requires some sort of court order under Rule 26&inE)
the plaintiff is seeking discoveryipr to the discovery conference described under Rule 26(f).
Fep.R.Civ.P.26;see also infranotes85i 86 and accompanying text (regarding the mechanics
of seekim jurisdictional discovery). There are exceptions, of course, depending on the
procedural posture of the casgee, e.g.Shawnee Terminal.R. Co.v. J.E. Estes Wood Co.,

No. 01:09CVi00113KDiN, 2009 WL 3064973, at *10 (S.D. Ala. Sept. 18, 2009)
(concening defendaris request for jurisdictional discovery on grounds that plaintiff had
provided "selective" evidence visvis its place of corporate citizenship).

5. Discovery requests are not routinely filed with the court, making research regarding
thecontent of jurisdictional discovery difficulSeerep. R. Civ. P.5(d)(1) (outlining discovery
proceduresinderthe Federal Rules of Civil Procedure).

6. See infra notes 1571221 and accompanying text (str@ss problems with
jurisdictional discovery arising from the high level of discretion afforded to judges on this
issue).

7. Disputes about jurisdictional discovery often constitute interim proceedings that are
not subject to immediate appe&gbee infranote 87 and accompanying text (asserting that a
defendant may raise the lack of jurisdiction issue later in the proceedings if the deiendant
timely jurisdictional objection has been rejected). Alternativedyspute may not even make it
to the hearing stage. For instance, a judge may saongarties into an agreed discovery plan,
and the parties may not choose, for tactical reasons, to oppose the judge so visibly early in the
proceeding.SeeFeD. R. Civ. P.26(f)(2)i (3) (requiring pretrial discovery conference).

8. See, e.g.Patterson v. Dietze, Inc., 764 F.2d 1145, 1148 (5th Cir. 1985) (stating
“jurisdictional discovery is within the trial codgtdiscretion and will not be disturbed ordinarily
unlesghere are unusual circumstances showing a clear abuse" (quoting Wyatt v. Kaplan, 686
F.2d 276, 283 (5th Cir. 198)) see also infranotes 197 203 and accompanyingext
(describingwhy a high level of deference has traditionally begven to trial judges in
jurisdictional discovery matters). Furthermore, parties who object to jurisdiction but win on the
merits are unlikely to appeal the jurisdictional issue.

9. The 2004 petition for certiorari sought to resolve a circuit split regarding whether and
in what circumstances district courts should grant jurisdictional discoBagPetition for a
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Supreme Court case to raise even a related issue was heard i 1978.
However, ecent precedents suggest that the Supreme Court is well atrere of
burdensomeness of jurisdictional discovery, making the issue ripe for
reconsideration’

Second, jurisdictional discovery is an inherently difficult and complex
issue to analyze. Proper consideration of jurisdictional discovery requires an
understandingfoseveral different areas of civil procedure, including the law
regarding jurisdiction, the law regarding discovery practices, and the law
regarding pleading standarfs.

Third, those who are best qualified to analyze jurisdictional discovery (i.e.,
lawyerstrained in the United States) are also the ones who are least likely to see
it as problematic, due to their having become accustomed or "acculturated” to
the practicel.3 Parties, too, can become desensitized to certain procedural

Writ of Certiorari, Dever v. Hentzen Coatings, Inc., 543 U.S. 11475p@000. 04730)
(requesting the Court to grant a review of the decision of the Eighth Circuit to determine
whether and under what circumstances district courts should grant discovery relevant to
personal jurisdiction prior to deciding a motion to dismasléck of personal jurisdiction).

The 2008 petition sought guidance on the availability of jurisdictional discovery regarding the
amount in dispute. Petition for a Writ of Certiorari, Lowery v. Ala. Power Co., 483 F.3d 1994
(11th Cir. 2007)¢ert. denie sub nom.Hanna Steel Corp. v. Lowery, 128 S. Ct. 2877 (2008).

10. SeeOppenheimer Fund, Inc. v. Sanders, 437 U.S. 340,5564.978) (discussing the
availability of nonmeritsbased discovejy infra notes30i 50 (examining past litigation
concerning jurisdictional discovery issues in the United States).

11. These cases enable district courts to use any means necessary to dismiss a case to
avoid or minimize jurisditional discoverySee, e.gSinochem Infl Co. Ltd. v. Malaysia Ird
Shipping Corp.549 U.S. 422, 435 (2007) ("Discovery concerning personal jurisdiction would
have burdened Sinochem with expense and del&ufgas AG v. Marathon Oil Co., 526 U.S.

574, 578 (1999) (noting no "unyielding jurisdictional hierarchy" regarding the order in which
motions to dismiss must be decided). Furthermore, recent cases regarding pleadings standards
implicitly affect jurisdictional discovery, as discussed furtheohelSeeAshcroft v. Igbal, 129

S. Ct. 1937, 1953 (2009) ("We have held, however, that the question presented by a motion to
dismiss a complaint for insufficient pleadings does not turn on the controls placed upon the
discovery process."); Erickson v. Pasd 551 U.S. 89, 94 (2007) (discussing the pleading
standard outlined by Rule 8); Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319
(2007) (discussing the pleading standamiboded in the Federal Rules of Civil Procedure);

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 5690 (2007) (solidifying requisite pleading
standards)see also infranotes 344/ 97 and accompanying text (examining recent court
decisionsconcerning pleading standards and relatigm to issues involvingirisdictional
discovery).

12. SeeHensenv. Neumueller, 163 F.R.D. 471, 473 (D. Del. 1995) (noting jurisdictional
discovery implicates interaction between Rule 8, regarding gphezltied complaint, and Rule
26, regarding discovgy.

13. SeeBrazil, Civil Discovery supranotel1, at 792, 797 (noting overexposure to
problematic practices dulls perception of impropriety); Kevin M. Clermont & John R.B. Palmer,
Exorbitant Jurisdiction58ME. L. Rev. 474, 475 (2006) (noting lawyers "tend to overlook their
own countrieexcesses"). Judges also overlook problematic tactics because they, too, were
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issues, which can affettheir motivation to object to a practice or pursue an
appeal Interestingly, jurisdictional discovery is one of those areas of law
where the United States is distinctly out of step with global practiceleed,

the author is unaware of any other leggdtem that undertakes this type of
laborintensive, adverse proceeding before the jurisdiction of the court is even
established® While there is no requirement theitS. domestic practices
conform with any international customary standafdise extraorthary nature

of jurisdictional discovery suggests that further investigation into whether
jurisdictional discovery is the best or only way to establish the jurisdiction of
U.S. federal courts would be useful.

litigators once. SeeBrazil, Adversary Charactersupra note 1, at 1343 ("It is hardly
surprising. . . that judges who respect these rules, who were acculturated professionally under
the adversary system, and who understand the pressures it generates, tend to err on the side of
lenience when asked torsdion counsel who have fought perhaps too vigorously to protect
their clients.").

14. Domestic defendants are more likely to see jurisdictional discovery in a very different
light than foreign defendants. Domestic defendants are not only conditionedefut ¢he
legitimacy of theU.S. approach to discovery, they are also likely to view jurisdictional
discovery as narrower in scope than-flédged discovery and consider the likelihood that at
some point they may benefit from the practice if they eveoilpe plaintiffs in a lawsuit.
Foreign defendandswho do not anticipate becoming plaintiffsinS.cour enjoy little or no
hope of reciprocity, nor do they consider jurisdictional discovery as either narrow or the best (or
only) method of proceeding wheurisdiction is disputedSee infranotel5and accompanying
text (discussing differences in perception between domestic defendants and foreign defendants
concerning the legitimacy of the.S. approach to diovery). However, 8 defendants,
regardless of their location, suffer from the inability to anticipate whether and to what extent
jurisdictional discovery will be ordered, as well as the often significant costs associated with
complying with such orders.See infranote 380 and accompanying text (discussing the
allocation of jurisdictional discovery costs).

15. See, e.g.DAvID EPSTEIN ET AL, INTERNATIONAL LITIGATION: A GUIDE TO
JURISDICTION, PRACTICE, AND STRATEGY §8 1.01, 3.02 (2008) (stressing the uniqueness of the
U.S.legal system compared to those of other countries); Jan W. Bolt & Joseph K. Wheatley,
Private Rules for International Discovery in U.S. District Court: The {&&man Example
11UCLA J.INTA L. & FOREIGNAFF. 1, 5(2006) (emphasizing the heavy burdens experienced
by foreigners involved in international litigation id.S. courts); Paul R. Dubinskys
Transnational Litigation a Distinct Field? The Persistence of Exceptionalism in America
Procedural Law44Sran. J.INTG L. 301, 306 (2008) (acknowledging that personal jurisdiction
and pretrial discoveripn the United Statesre substantially different thamacticesn other legal
systems). The special issues facing foreign defendentldressed separately by the author.
See generallptrong,supranote3.

16. Several other common law nations use a procedure called "service out" instead of
jurisdictional discovery. See infranotes 10356 and accompanying text (examining
jurisdictional practicein the English legal system).

17. However, here are several good reasons to consider international procedural norms
whennondomestidefendants ar@volved that will be discussed in a forthcoming Artickee
generallyStrong,supranote3.
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There are two major areas of concern regarglirigdictional discovery.

First, the standards of jurisdictional discovery are not well defthéd this

Article demonstrates, no reliable and easily identifiable legal standard
regarding the availability of jurisdictional discovery appears toExiempite

recent amendments to the Federal Rules of Civil Procedure that were meant
to establish a nationally uniform practice regarding disclosure and
discovery”® The situation is further exacerbated because "[t]he exact
procedure for resolving jurisdictionssues is subject to considerable
variation. There is no statute prescribing the procedure for resolving the
issue in the federal courts, and so the mode of its determination is left to the
trial court.®*

Second, courts, parties, and practitioners arengiseant guidance
regarding what the scope of jurisdictional discovery should be once it is
ordered® The problems are the result of the need to tie jurisdictional
discovery to one of the most complex and convoluted areas of law
imaginable: the law of featal jurisdiction®®

This Article addresses both of these concerns by describing the current
state of affairs regarding jurisdictional discoveryirs.federal court& and
evaluating the extent to which the approach now used adequately meets the

18 See supraotessi 6 and accompanying text (discussing the amorphous standards of
the jurisdictional discovery process).

19. See infranotes 157 206 and accompanying text (discussing tack of useful
standards regardirjgrisdictional discovery).

20. Fep.R.Cwv.P.26, cmt. 2000 amend. Significant amendments to the federal rules
concerning discovery and disclosure were made in 2000 to help assuage the difficulty many
lawyers experieced "in coping with divergent disclosure and other practices" and the desire
among lawyers to adopt a uniform national rule on discloddresee alsdrhomas D. Rowe,

Jr., A Square Peg in a Round Hole? The 2000 Limitation on the Scope of Federal Civil
Discovery 69 TENN. L. Rev. 13 passim(2001) (commenting on the 2000 amendments and their
effects on the scope of discovery in federal civil cases). Additional amendments to the
disclosure and discovery provisions of the Federal Rules of Civil Procedrgenade in 2005,
2006, and 2007 See generallfep. R. Civ. P. 26i 37, 45 and the comments following the
rules.

21, ROBERTC.CASAD & WILLIAM B. RICHMAN, JURISDICTION INCIvVIL ACTIONS9 (1998)
(citations omitted).

22. Seeinfranotes209 22 and accompanying texd¢scribing problems associated with
attempts to tailor jurisdictional discovery narroyly

23.  See infranotes222 309and accompanying text (asserting that courts have tied the
scope 6 discovery to the relevant jurisdiction inquiry, which ls&d discovery abuse and
problematic exercises of discretion).

24. Although many of the observations and analyses rhadein may also apply to
jurisdictional discovery in state courts, that discussion is beyond the scope of the current
Article. One area of future inquiry might involve the extent to which a change in the federal
courtdapproach to jurisdictional discowewould require a similar shift in state court practice.
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needs of prties, courts, and society at large. As it turns out, jurisdictional
discovery is no longer a useful or defensible mechanism for establishing
federal jurisdictiorf®> Furthermore, several alternatives are available, all of
which are superior to the methndw used by district courf§. This Article,
therefore, suggests the elimination of jurisdictional discoveldy. $ifederal
courts and provides suggestions on other means of ensuring that federal
courts assert their power only over proper parties argliths.

The structure of the Article is as follows. First, Part Il outlines the
historical development of jurisdictional discoverydiiS.federal courts and
identifies the jurisprudential grounds on which the device is based. The
discussion also includesn analysis of how another common law nadion
Englandd deals with the problem of establishing jurisdiction over a distant
defendant, thus putting United States practices into context.

Next, the Article discusses the current standards regarding whether and
to what extent jurisdictional discovery should be ordered by a court. Part i
demonstrates the various uncertainties and ambiguities in existing law and
indicates how a procedure that sounds good in theory has become
unmanageable in practice. This dissios also analyzes actual discovery
requests that have been filed in federal court to understand how the law
regarding federal jurisdiction necessitates immensely broad discovery
requests that cannot be limited in any reasonable way.

Part IV describes howhe structural problems identified in Parts Il and
Il have created a procedural device permeated with excessive judicial
discretion and multfactor, factintensive inquiries. The discussion lays out
why and how those characteristics are problematicuthéerule of law and
provides four different proposdlstwo judicial, two legislativé to resolve
current difficulties involving jurisdictional discovery.

Part V concludes the Article, drawing together the diverse strands of law
and policy and demonstratinghy now is an optimal time to address the
ofterrignored problems of jurisdictional discovery. Part V also indicates
which of the various reform proposals are best and why.

25. SeegenerallyEPSTEIN supranotel5.

26. Seeinfra notes 345 438and accompanying texti¢scribing alternatives to current
approach to jurisdictional discovéry
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II. Disclosure and Discovery Regarding Jurisdictional Facts

Every court in the Uited States must have jurisdiction over the person
and the subject matter of the dispute before it can adjudicate on theFherits.
Federal courts have adopted the view that jurisdictional discovery is the most
appropriate means of establishing the necggagsdictional fact$® Before
discussing the problems inherent in that approach and the possible solutions
to those problems, it is important to understand how jurisdictional discovery
developed and the jurisprudential bases for the device.

A. Establi®iing Jurisdictional Facts in the United States

Jurisdictional discovery is not explicitly discussed in the Federal Rules
of Civil Procedure. Instead, the practice of taking limited discovery to
establish whether jurisdiction is proper has been judicakatedhrough
reliance on (1}he broad principles of discovery established in the Federal
Rules of Civil Procedure in 1938 and expanded upon in subsequent years and
(2) courtdinherent power to establish their own jurisdictfn.

1. A Brief History oflurisdictional Discovery in the United States

Jurisdictional discovery does not appear to have existed in the federal
system prior to 193& Indeed, the first reported decision to use the phrase

27. See supranotes2i4 and accompanying text (stating that a determination of
jurisdictional discovery takes place prior to discovery on the merits).

28. SeeCasAD & RICHMAN, supranote21, at 16 17 (stating "the use of discovery to
obtain evidence to prove the existence of jurisdiction appeagseintty contradictory")

29. SeeGen Indus. Co. v. Birmingham Sound Reproducers, Ltd., 26 F.R.D. 559, 561
(E.D.N.Y. 1961) (announcing that the court has jurisdiction to determine its own jurisdiction).

30. A limited principle of jurisdictional discovery ay arguably have existed prior to
1938, though not under that name and only in certain rare types of 8age®.gHovland v.
Farmerg§State Bank of Christine, N.D., 10 F.2d 478, 480 (8th Cir. 1926) (discussing deposition
testimony regarding defend@tesidence and domicile in bankruptcy matter); McCarthy Sheep
Co. v. S. Silberman & Sons, 290 F. 512, 512 (D. Wyo. 1923) (discussing personal
jurisdiction in a contract claim established pursuant to pleadings, responses to interrogatories
attached tdghe pleadings, and affidavjtdn re Perry Aldrich Co.165 F. 249, 250 (D. Mass.
1908) (discussing referéereports on facts, including jurisdictional facts, in bankruptcy matter).
But seel.E.C.,supranote 2, at 53559 (discussing cases that cast doubt on legitimacy of
jurisdictional discovery prior to 1938y. at 542 (noting early versions of the rules "offered the
defendants greater protection from the expense and worry of submitting to jurisdictional
discovery"); Swansonsupranote 2, at 45859 (discussing early caselaw on jurisdictional
discovery.
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"jurisdictional discovery" did not appear until 1961, whbadistrict court

for the Eastern District of New York handed do@eneral Indus. Co. v.
Birmingham Sound Reproducers, Litalthough some federal courts appear
to have contemplated use of the device beginning in the 850s.

General Industries Coinvolved two defendants who were allegedly
subject to the jurisdiction of the court either by virtue of "doing business" in the
forum or as the alter egos of defendants who were indisputably subject to the
courts control®® In deciding the matter, the court héfdt it had jurisdiction
to determine its own jurisdiction and the fact that the defendants had not yet
properly been determined to be "parties” did not allow them to avoid discovery
procecrlgzjres that were analogous to procedures concerning discovery on the
merits:

The device gained further credence in 1973, whed i8e6Supreme Court
stated inOppenheimer Fund, Inc. v. SandBrhat "where issues arise as to
jurisdiction or venue, discovery is available to ascertain the facts bearing on
such issues®® Citing the seminal case dfickman v. TayloY for the
proposition that relevance in discovery is and shoultbbstrued broadlyhe
Court held that:

Consistently with the notiepleading system established by the Rules,
discovery is not limited to issueaised by the pleadings, for discovery itself is
designed to help define and clarify the issues. Nor is discovery limited to the

31 SeeGen Indus. Co. v. Birmingham Sound Reproducers, Ltd., 26 F.R.D. 559, 561
(E.D.N.Y. 1961) (requiringhe plaintiff to complete jurisdictional discovery before proceeding).

32, See, e.g.Monteiro v. San Nicholas, S.A., 254 F.2d 514, 515 (2d Cir. 1958)
(involving request for deposition of a New York entity regarding its actions as possible agent for
a Panaanian corporation and tramp ship flying the Liberian flag that claimed they were not
jurisdictionally present in New York); J.E.Gupranote2, at 545 & n.61 (identifying cases
dating from 1953).

33. See GenlIndus. Cq.26 F.R.D. at 55960 (seeking production of documents and
interrogatories).

34. Seeidat56061 & n.1 (citations omitted) ("[I]f a court has jurisdiction to determine
its jurisdiction it also has the necessary process to insure a detesmbested upon meaningful
data.").

35. SeeOppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 342 (1978) (holding that Rule
23(d) empowerdthe Court to direct petitioners to help compile a list of the names and address
of the members of the plaintiff so titae individual notice required by Rule 23(c)(2) could be
sent).

36. Id.at 351 n.13.

37. SeeHickman v. Taylor, 329 U.S. 495, 5iB4 (1947) (concluding that the Federal
Rules of Civil Procedure protect the discovery of information obtained or prodyeédimeys
in preparation for litigation).
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merits of a case, for a variety of famtiented issues may arise during litigation
that are not related to the merits.

Tellingly, perhaps, the Court cited no authority other tHaokmanand
two commentatofs Moore on Federal Practiceand a student note from
1973 in asserting that discovery concerning issues other than the merits per se
was proper?

Although Oppenheimehas becom a leading authority regarding the
propriety of jurisdictional discovery in a wide variety of conté%isis in some
ways a rather dubious precedent for such a broad proposition. Rather than
attempting to discover information that would establish thets jurisdiction
over the dispute, the plaintiffs fDppenheimewere asking the court to order
the defendant to help compile the list of class members in a class action suit so
that the plaintiff could send individual noticEsThe defendant was alreya
subject to the jurisdiction of the court, and the only question was whether this
sort of discover§ being normeritsbased could properly be made the
subject of an order by the district coffrt.

However, n deciding that the district court did in fact bahe power to
order normeritsbased discovery, tHfeupremeCourt held that the issue was
more properly addressed under Rule 23(d) regarding class notification rather
than the discovery provisions of the Federal RtieBurthermore, the Court
noted thathe request for contact details regarding the purported class could not
be forced into even the broad definition of "relevance" adopteitkman**
The Court also rejected an argument saying that this information was relevant
because it could potentialbecome an issusincethe potential issue could not

38. Id.at 500 01;see alsdBrazil, Adversary Charactesupranotel, at 1335 (noting that
"modern rules of notice pleading and broad discovery were developedynotaironological
tandem, but also. . in selfconscious functional interdependence").

39. Oppenheimer437 U.S. at 350.

40. See, e.g.Kansas Hosp. Aés v. Whiteman, 167 F.R.D. 144, 145 (D. Kan. 1996)
("While Oppenheimeaddressed notice at the baging stage of litigation, the Supreme Céart
reasoning is applicable to the instance cask")e Victor Techs Sec. Litig., 792 F.2d 862,
863 64 (9th Cir. 1986) (citin@ppenheimeand determining that it strongly supports a holding
of jurisdiction); Oscar Gruss & Son v. Geon Indulic., 89 F.R.D. 32, 37 (S.D.N.Y. 1980)
(examiningOppenheimeprinciples to determine whether the plaintiff or defendant should bear
the burdens of identifying and notifying a class as well as the allocation of expenses).

41. Oppenheimerd37 U.Sat344.

42. 1d. at 351.

43. Id. at 350.

44. See id.at 352 ("Responderiattempt to obtain the class memidenames and
addresses cannot be forced into the conce@etdvancyd').
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arise until the plaintiffs obtained the very information that they sought from the
defendant§®

ThusOppenheimds precedential value for reof-the-mill jurisdictional
discovery is questionable, thoughe case is widely cited as permitting
jurisdictional discovery into a variety of factual matt&rs=urthermore, the
principles on which th€ourt inOppenheimerelied® i.e., Hickmanand the
noticepleading provisions of the Federal Ruldsave both comeunder
considerably scrutiny and limitation in recent yeargor example, the scope
of what is considered "relevant” under the Federal Rules of Civil Procedure has
been curtailed through amendments adopted in 00Burthermore, the
SupremeCourt hasrecently produced a line of cases dealing with pleading
standards that may have some bearing on jurisdictional issues &5 Tredke
matters will be discussed in more detail beféw.

45. 1d. at 354.

46. Seecases citegupranote40 (identifying courts that have us&bppenheimeto
resolve jurisdictional discovery dilemmas).

47. See infranotes345 81 and accompanying text (discussing theljlems associated
with the current practice of jurisdictional discovery).

48. In particular, the language of Rule 26 relied onHitkman and quoted in
Oppenheimehas been narrowed to include only matters regarding "any&paigim or
defense," at leasis an initial matterSeeFep. R. Civ. P.26(b)(1) (limiting initial discovery to
those grounds); Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) ("Consistently
with the noticepleading system established by the Rules, discovery is nogdirtotissues
raised by the pleadings, for discovery itself is designed to help define and clarify the issues.")
The modification was made to allow courts to more actively "regulat[e] the breadth of sweeping
or contentious discovery.Fep. R.Civ. P.26(b)(1) cmt. 2000 amend.

49. SedFep.R.Civ.P.8 (describing general rules of pleadinggp. R.Civ. P.12({)(1)i
(5) (describinggrounds for motions to dismis#shcroft v. Igbal, 129 S. Ct. 1937, 19411
(2009) (holding that detainee failed to pleadisignt facts to state a claim for purposeful and
unlawful discrimination); Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 314
(2007) (finding that the pleading requirements under the Private Securities Litigation Reform
Act of 1995 require ainference of scienter that is "cogent and at least as compelling as any
opposing inference of nonfraudulent intent"); Erickson v. Pardus, 551 U.S. 89, 93 (2007)
(holding that petitionés pro secomplaint, alleging that the termination of his medicattreat
in prison endangered his life, was enough to satisfy the liberal pleading requirements of Federal
Rule of Civil Procedure 8(a)(2)); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 55642007)
(finding that a pleadingelating to§ 1 of the Sherman Act nstiallege plausible facts that "raise
a reasonable expectation that discovery will reveal evidence of illegal agreement"). Other recent
Supreme Court cases provide district courts with ways to avoid or minimize jurisdictional
discovery. See, e.gSinoctem Infl Co. Ltd. v. Malaysia Irét Shipping Corp.549 U.S. 422,
435 (2007) (permitting immediate dismissal based on forum non conveniens rather than
requiring expensive jurisdictional discoverRuhrgas AG v. Marathon Qil Co., 526 U.S. 574,
578 (1999) ffoting no "unyielding jurisdictional hierarchy" regarding the order in which
motions to dismiss must be decided).

50. See infranotes310 59 and accompanying texti¢scribinghe heightened pleading
standards ofgbal andTwonbly).
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Oppenheimeis not the only means of support for jurisdictional discavery
however Two independent principles, taken in combination, also rationalize
the use of this device. Each is discussed in turn.

2. Discovery Under the Federal Rules of Civil Procedure

Jurisdictional discovery is based, in part, on the right to discewising
under the Federal Rules of Civil ProcedtirdRule 26(b)(1) states:

Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any parg claim or defenseincluding the existence,
description, nature, custody, conditi@amd location of any documents or
other tangible things and the identity and location of persons who know of
any discoverable matter. For good cause, the court may order discovery of
any matter relevant to the subject matter involved in the action. Réleva
information need not be admissible at the trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evitfence.

This standard has been ‘"liberally" construed, even in the context of
jurisdictional discovery®

Widespread @ncerns about discovery abuse led to a narrowing of the
federal disclosure and discovery provisions in 20G0though the scope of
available discovery under the Federal Rules remains very Btdaolwever,

51. SeeFep.R.Civ.P.26(b)(1) (explaining the scope and limits on discovery under the
Federal Rules).

52. FeD.R.Civ.P.26(b)(1). The scope of discovery permitted without a showing of good
cause was narrowed in 200&TrePHEN N. SUBRIN & MARGARET Y.K. W00, LITIGATING IN
AMERICA: CiviL PROCEDURE INCONTEXT 148 50 (2006) ("Only in cases dfood causécan
the court order broader discovery irny matter, not privileged, which is relevant to the
subject matter involved in the pending act@n.Rowe,supranote20, at 13 (discussing the
narrowing of the definition of scope of discovery). The structure of subsection (b)(1) was
changed in 2007FeD. R. Civ. P.26(b)(1) cmt. 2007 amend.

53. Hansen v.Neumueller, 163 F.R.D. 471, 473 (D. Del. 1995) (peingtliberal
discovery of any facts which are relevantluding jurisdictional facjssee als@heodore V.H.
Mayer & Peter Sigle?ersonal Jurisdiction over Foreign Defendants in the United States
England in TRANSATLANTIC COMMERCIAL LITIGATION AND ARBITRATION 79, 110 (John Fellas
ed., 2004) ("The scope of permissible discovery is limited by the requirement of relevance,
although relevance is broadly defined in the context of discovery." (¥itiradt v. Kaplan, 686
F.2d 276, 284 (5th Cir. 1982))); J.E.6upranote2, at 544 (describing the breadth of Rules 26
and 33).

54.  SuBRIN & WOO, supranote52, at148 50 ("The next set of discovery amendments, in
2000, refined the attempts to limit wide open, liberal discovery."); Rewganote20, at 13
(noting the changes to the discovery provisions in the 200Adment to the Federal Rules of
Civil Procedure).

55. For example, Rule 26 still allows discovery of information that is "reasonably



502 67 WASH. & LEE L. REW489 (2010)

the primary limitation under the 2000 amendméntsat discovery should
focus on "the claim or defense of any party,” with more extensive discovery on
"any matter relevant to the subject matter involved in the action” only available
for good caus&d does not affect jurisdictional discovery, which is, iryan
event, supposed to be narrowly focused on a discrete set of jurisdictional
facts?’

Even the staunchest proponentos -style discovery will admit that the
obligation to provide relevant information can be burdensmé&hus,
"discovery, like all mattes of procedure, has ultimate and necessary
boundaries® How those boundaries are to be enforced is a matter of some
dispute however

Some have claimed that the burden can be eased through proper case
management techniques, although this view is by @ans universally hel¥.

Others note that defendants can seek protection from excessive discovery
requestd including those regarding jurisdictid@rpursuant to Rule 26(b)(2)(C)
of the Federal Rules of Civil Procedl??ealthough some courts and

calculated to lead to the discovery of admissible evidence," even if the discovered information
might itself not be admisdig at trial. FED R. Civ. P. 26(b)(1).

56. SedreD.R.Civ.P.26(b)(1) (2000) (setting out the limitations on discovery under the
2000 amendments to the Federal Rules of Civil Procedure).

57. Seeinfranotes223 32 and accompanying text (discussing the increasingly expansive
definition of jurisdictionally relevant factors in jurisdictional discovery rulings).

58 See, e.gBell Atl. Corp. v. Twombly, 550 U.S. 544, 593 n.13 (2007) (Stevens, J.,
dissenting) foting possibility of Gsprawling, costly, and hugely tirensumin@discovery"
but claiming case management can resolve issise®);also infranotes 223 309 and
accompanying text (demonstrating the scope of jurisdictional discovery).

59. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (quoting Hickman v.
Taylor, 329 U.S. 495, 507 (1947)).

60. SeeTwombly 550 U.S. at 593 n.13 (Stevens, J., dissenfisigling that a district
cours "casemanagement arsenal” can limit the burdens associated with discavezyghief
Judge of the Seventh Circuit has severely questioned jodbésy to manage discovery.
Easterbrooksupranote 1, at 638 ("Judgesrcao little about impositional discovery when
parties control the legal claims to be presented and conduct the discovery themsseessY;
Robert G. BoneTwombly, Pleading Rules, and the Regulation of Court Acc@$sowA L.

Rev. 873, 878 (2009) [breinafter BoneTwombly] (“[T]he TwomblyCourt is correct to
guestion the efficacy of caspecific discretion.").

61. See, e.gJ.E.C. supranote2, at 546 (claiming discretionary limits on discovery are
suficient to protect the defendant and minimize the conflict between the pldritérest in
going forward and the defend&nt'legitimate and protectable interest in avoiding the time,
effort, and expense of discovery when the dsupdrisdiction to lear the merits may be
lacking"). The Rules currently state that the court can limit the request if:

0] the discovery sought is unreasonably cumulative or duplicative, or
can be obtained from some other source that is more convenient, less
burdensome, or legxpensive;
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commentatorsalbt whether this language provides any real protection, given
the prevalence of federal policies in favor of broad discoteAdditionally,
federal courts are admonished to "take care to ensure that litigation of the
jurisdictional issue does not undena the purposes of personal jurisdiction
law in the first place®

Most of the attempts to limit discovery have focused unilaterally on the
breadth of the discovery rules themselffesHowever, "[tlhe problem of
jurisdictional discovery . . is closely elated to the decreased emphasis on the
pleadings and the corresponding ascension of the role-aigreiscovery.®
It may be that increased attention to pleading rules and standards could address
some of the dilemmas that exist in jurisdictional disry. Those issues will
be discussed in Part IV beldi.

3. U.S. Federal Courtdnherent Power to Determine Jurisdiction

The second principle used to justify jurisdictional discovery relates to the
courtdinherent power to determine their own jurisitint Cases concerning
the jurisdiction to determine jurisdiction prior to 1938 appear to have
contemplated only a limited ability to inquire into faetsed matter¥. Other

(i) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or
(iii) the burden or expense of the proposed discovery outweighs its likely
benefit, considering the needs of the case, the amount iozensly,
the partieéresources, the importance of the issues at stake in the
action, and the importance of theatisery in resolving the issues.
Fep. R.Civ. P.26(b)(2)(C).

62. Ellis v. Fortune Seas, Ltd., 175 F.R.D. 308, 310 (S.D. Ind. 1997) (applyingef
Rule 26(b)(2)(iii) to jurisdictional discovery); Bolt & Wheatlesypranotel15, at 7 ("[T]he
absence of an obligation on the parties to state specific facts in their pleadings, the necessities of
the juwy trial, and a general political trend towards more transparency in government and
corporate transactions have led the courts to construe the rule broadly and allow extensive
discovery.").

63. Ellis, 175 F.R.D. at 312 ("[A] plaintiff is not always entitlezidiscovery to respond
to a motion to dismiss for lack of personal jurisdiction.”).

64. SeeSuBRIN & W00, supranote52, at 14850 (discussing the amendments to the
Federal Rules to attempt to contain diseygwaethods).

65. J.E.C.,supranote2, at 533.

66. See infranotes310i 438and accompanying text (describing the carproblems in
jurisdictional discovery and potential solutions).

67. See, e.gHovland v. Farme&State Bank of Christine, N.D., 10 F.2d 478, 480 (8th
Cir. 1926) (noting deposition testimony regarding defenidargsidence and domicile in
bankruptcy maer); McCarthy Sheep Co. v. S. Silberman & Sons, 290 F. 512, 512 (D. Wyo.
1923) (noting personal jurisdiction in a contract claim established pursuant to pleadings, and
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early precedents appear to have held that a court that does not have jurisdiction
has no power to order or command a putative deferidlant.

However, arly in the twentieth century and particularly after the
promulgation of the Federal Rules of Civil Procedure, Supreme Court
precedent began to suggest that courts possess a limited pewttreoparties
to decide whether jurisdiction is progér.The rationale was based on the
notion that if the court was to fulfill its mandate to preserve the status quo until
the dispute was decided, it had to have jurisdiction to determine its own
jurisdiction, complete with the ability to issue orders and sanction
noncompliance with those ordéfs.

When federal courts began to develop the concept of jurisdictional
discovery, they did so by combining this robust view of a ésjutisdictional
powers wih a noticebased approach to pleading that takes the view that a
plaintiff may not be in possession of all of the necessary facts at the time the
case is brought but can instead develop those facts through discovery as the
case progresséS. In such a sysim, denying reasonable discovery on
jurisdiction is inherently unfair, since a plaintiff with an otherwise legitimate
claim could find its case dismissed as a result of the defdalsdsiniply
withholding information about its relevant contacts with therif?

However, prisdictional discovery, as originally esaged and
implementedwas likely very different than what is occurring in practice now.
There are two reasons for this conclusion. First, the type of cases that were
filed in federal court changeradically between 1938 and the late twentieth
century. Small, local disputes were replaced by large, complex matters

responses to interrogatories attached to the pleadings and affidavieserry Aldiich Co.,
165 F. 249, 250 (D. Mass. 1908) (noting reféseeports on facts, including jurisdictional facts,
in bankruptcy matter).

68. Seel.E.C.,supranote2, at 535 39 (distinguishing nineteenth centurysea due to
different definitions of the term "jurisdiction").

69. Seeidat 53942 (noting that two casednited States v. Shipp03 U.S. 563 (1906),
andUnited States v. United Mine WorkeB80 U.S. 258 (1947), gave courts increased power to
determingurisdictional issues).

70. See idat 541 ("If a court faced with doubt as to its jurisdiction to proceed to the
merits order the defendant to submit to discovery, it requires more than the mere maintenance of
the status quo. Here, indeed, the court mheste durisdiction to determine its own
jurisdictiong').

71. SeeSuBRIN & WOO, supranote52, at132 33 (describing change from code pleading
to notice pleading).

72. SeeMother Doe | v. Al Maktoum, 632 F. $p. 2d 1130, 1144 (S.D. Fla. 2007)
(noting that a plaintiff is entitled to reasonable discovery on jurisdiction "lest the defendant
defeat the jurisdiction of a federal court by withholding information on its contacts with the
forum™).
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involving massive law firms with national practicésNot only do complex
cases often require more discovery, tamalso staffed biargefirm lawyers

who are both inclined and able to handle massive document reviews and
deposition schedulés.

Although it might have been logical in 1938 "to assume relatively
manageable discovery . for most cases, the drafters were, perhaps, oyerl
optimistic about how lawyers and judges would operate in a system permitting
broad discovery® Furthermore, although “[t]hose responsible for the original
Federal Rules recognized at least some of the potential for abuse in the equity
driven system theycreated[,] [tlhey failed to adopt. some of the
equilibriating devices that were proposed at the tifhg&rhaps due to
unrealistic expectations that future generations would make any necessary
amendments as the need ardseFurthermore, even to thextent that
protective devices were reflected in the Rules, "federal judges, accustomed to a
relatively passive role in common law cases, were loath to use the tools that
were given them in 1938 to control the abusesthat the new system
spawned.”

Second, the legal tests for federal jurisdiction have become much more
complex and faespecific than the drafters of the Federal Rules might ever
have contemplatelf. As such, plaintiffs have found it necessary to adduce
everincreasing amounts of informati to establish federal jurisdictio8ince
some of that information is within the exclusive purview of the defendant,

73. Bone,Twombly, supranote60, at 895 96 (describinghangein the legaprofession
during the nineteenth centurfrazil, Adversary Charactesupranotel, at 1307 (noting the
increased complexity of litigation since 1962). For more information on historical
developments in this area, see Stephen N. Sutishing Expeditions Allowed: The Historical
Background of the 1938 Discovery Ruylgd B.C. L.Rev. 691 passim(1998) (desribing the
changes and reasons behind the shift in the discovery process in civil cases after the creation of
the 1938 Federal Rules).

74. SeeBrazil, Civil Discovery supranotel, at 790, 792 (noting thatrige firm lawyers
have ample resources and many motteqaursie large scale discovery).

75. Bone,Twombly, supranote60, at 896.

76. SeeBrazil, Adversary Charactersupra note 1, at 12991301 (noting drafters
incorrectly believed discovery would reduce antagonism in litigation).

77. Stephen B. Burbank & Linda J. Silberm&iyil Procedure Reform in Comparative
Context: The United States of Ameriéd Am. J.Cowmp. L. 675, 700 (897).

78. SeeBone, Twombly, supranote 60, at 878 ("The drafters were pragmatists who
assumed that procedural rules would dentinually changed and improv@ds litigation
conditions changed.").

79. Burbank& Silberman,supranote77, at 700.

80. See infranotes223 32 and accompanying text (noting that the law concerning
jurisdictional discovery has become increagimgdmplex and that courts have taken a more
expansive view of jurisdictional discovery).
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jurisdictional discovery has become increasingly necessary to meet the new
jurisdictional tests.

Today, itis commonly accepted thatféaeral district court has the power
to require a defendant to respond to discovery requests relevant to his or her
motion to dismiss for lack of personal jurisdictidh.Failure to comply with
an order regarding a jurisdictional matter can lead to sarscthat can range
from the couds shifting the burden to the defendant to prove that jurisdiction
does not exist to deeming certain matters to have been corfée@edrts can
even go so far as to determine that jurisdiction does, in fact, exist, sadong
doing so is "fair" and "just" in the circumstané@s.

81 Ellisv. Fortune Seas, Ltd., 175 F.R.D. 308, 311 (S.D. Ind. 188@é)alSaCASAD &
RicHMAN, supranote21, § 6-1 ("The Supreme Court expressly heldimsurance Corp. of
Ireland, Ltd. v. Compagnie des Bauxites de Guithee a foreign corporation that fails to
cooperate in discovery on the question of jurisdiction may be sanctioned by finding that
jurisdiction exists ogr the corporation."); €HARLES ALAN WRIGHT & ARTHUR R. MILLER,
FEDERAL PRACTICE AND PROCEDURES 1067.6 (3d ed. 2002) (noting that federal district courts
may require defendants to respond to discovery requests relevant to a Rule 12(b)(2) motion to
dismiss); Swansonsupranote?2, at 459 ("Where the defendant appears to defend and fails to
follow the rules (including discovery rules) for determining jurisdiction, the defendant may
waive her right to complain #t the court lacks jurisdiction.").

82. SedreD.R.Civ.P. 37 (listing the sanctions available for failure to make disclosures or
cooperate in discovery); Saudi v. Marine Atl., Ltd., 306 Fed.AB53, 654 (2d Cir. 2009)
(noting that the magistrate judghifted the burden of proof on personal jurisdiction to
defendantn response tds failure to produce documents in a prior discovery ruling); William
H. Baker,Obtaining Evidence: International Discovery Technigu&se Taking of Evidence
Abroad for Usén U.S. Courts704 PLI/Lit 173, 179 (2003) ("The sanctions could be up to and
including the entry of a default judgment.”). Courts can also ordecommpliant parties to pay
reasonable expenses, including attordfaes, associated with the failureatthere to discovery
or disclosure requirementszep. R. Civ. P. 37(c) Ins. Corp. of Ir., Ltd. v. Compagnie des
Bauxites de Guinee, 456 U.S. 694, 707 (198Rarties or attorneys may also be subject to
sanctions or other disciplinary measures imposedthgr sources of authoritySeeFeD. R.
Civ.P.11 (listing sanctions relating to the signing of court documents and representations to the
court);see alsd~ep. R.Civ. P. 37, cmt. 2006 amend (discussing the use of sanctions from the
loss of electronidly stored information); Willy v. Coastal Corp., 503 U.S. 131,i138/(1992)
(allowing Rule 11 sanctions in case involving dispute over subject matter jurisdiction).

83. Sedns. Corp. of Ir,456U.S. at709 (holding that the codstpresumption of persah
jurisdiction over a defendant after defendant refused to produce evidence wassgestlso
Swansonsupranote 2, at 459 (noting that defendants have an individual liberty interest in
personal jurisdidgbn, but this right can be waived by failure to follow the rules for determining
jurisdiction). But seel.E.C. supranote2, at 547 48 (arguing default judgment on jurisdiction
is inappropriate and claimingootempt is the only legitimate sanction). In determining
sanctions, courts can consider whether a non compliant party has nevertheless taken all
available steps towards complian&eed-ep. R.Civ. P.37 (listing sanctions for failing to make
disclosure®r to cooperate in discovery); Societe Internationale Pour Participations Industrielles
et Commerciales, S.A. v. Rogers, 357 U.S. 197j2641958) (holding that dismissal of a
complaint with prejudice was not justified when the failure of defendanbrmply with a
pretrial production order was due to circumstances outside of deféndantrol);EPSTEIN ET
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4. Practical Options Regarding Jurisdictional Discovery

Given federal courtsbroad power to order jurisdictional discovery and
sanction norcompliance, parties seem to have few options upon baimgch
as defendants in federal cbuHowever, a defendant who

receives a complaint and summons from a court in another jurisdiction and
believes she is not subject to that c@uijurisdiction. .. has several
alternatives available to her. First, shaymgnore the complaint and
summons and then, if a default judgment is issued against her, may
challenge the issuing codst jurisdiction in a collateral proceeding
(presumably closer to home or other assets) when the plaintiff seeks to
enforce the judgmen Second, she may voluntarily waive any lack of
personal jurisdiction and submit to the distant dyttrisdiction. Third,

she may appear in the distant court to assert the lack of personal
jurisdiction. By taking this third route, . the defendarsubmits herself to

the jurisdiction and power of the court for the limited purpose of deciding
the jurisdictional issue. That coéatdecision in the jurisdictional issue will
beres judicatain future proceedings to enforce a judgment. On this third
route, the defendant also submits to the procedures of the distant court,
including discovery, for orderly resolution of the jurisdictional is&ue.

When the defendant chooses to take the third route by formally objecting to the
courts jurisdiction, "the fal court has three procedural alternativésmay
decide the motion upon the affidavits alone; it may permit discovery in aid of
deciding the motion; or it may conduct an evidentiary hearing to resolve any
apparent factual questiof$>

The courfs degsion to grant jurisdictional discovery does not mark the
end of a defendaés jurisdictional battle. The defendamatnstill argue that the
plaintiff has not made its case even after discovery has dlodeden if the
court rules against the defend@jurisdictional objection at that stage, the
defendant can raise the lack of jurisdiction later in the proceedings, through a

AL., supranotel5, § 10.16 ("The good faith test addresse®ogersoncerns whether a party
has unértaken all efforts of a reasonable person in the circumstances to comply with a
production order.").

84. Ellis v. Fortune Seas Ltd175 F.R.D. 308, 31{S.D. Ind. 1997) (quoting Mull v.
Alliance Mortgage Banking Corp., 215 F. Supp. 2d 895, 903 (W.D. T200R)).

85. Hagen v. UHaul Co. of Tenn., 613 F. Supp. 2d 986, 1002 n.10 (W.D. Tenn. 2009).

86. See, e.gMaersk, Inc. v. Neewra, Inc., 554 F. Supp. 2d 424, 448 (S.D.N.Y. 2008)
(noting that even when jurisdictional discovery is granted, the defendaustitargue that
there is no factual basis for defendaritability); Powerstation LLC v. Sorensen Research &
Dev. TrustNo. 6:074167, 2008 WL 5431165, at *2 (D.S.C. Dec. 31, 2008) (granting a motion
for jurisdictional discovery while also noting tragfendant may later refile motiotwsdismis3.
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renewed motion to dismiss or even on appeal, althadgfiendantvho wins
on the meritss unlikely to raise the jurisdictionalspute on apped.
Interestingly, the cou@s decision to refuse jurisdictional discovery does
not necessarily mark the end of defen@abhttle either. In cases involving a
single defendant, the denial of a request for discovery (if accompanied by
dismissal of the dispute for lack of jurisdiction, as is typically the case) is
immediately appealable, since it constitutes the final disposition of the fatter.
In cases involving multiple defendants, an immediate appeal of the denial of a
request for discovg is not possiblegince the case itself continues, making the
denial of discovery a neappealable interlocutory order), but a court could give
the plaintiff leave to renew the motion for jurisdictional discovery should facts
suggestive of jurisdictioregarding the dismissed party emerge during merits
based discovery against the remaining defendants.

87. See, e.g.Maersk 554 F. Supp. 2d at 448dting thatdefendant is free to renew a
motion to dismiss based on a lack of jurisdiction after the completion of discovery);
Powerstation2008 WL 5431165, &2 ("Upon the completion of jurisdictional discovery, the
parties may refile any motions concerning this dsysersonal jurisdiction over the Defendant
or lack thereof."). Cases against foreign sovereigns are the exception to the rule. Orders
allowing jurisdictional discovery against a foreign state or instrumentality are immediately
appealable, due to the important policy issues involving foreign sovereign immunity. Swanson,
supranote?2, at 477 ("[T]he ourt felt that jurisdictional discovery on the immunity issue
should be subject to immediate appeal.” (citimge Papandreoul 39 F.3d 247, 251 (D.C. Cir.
1998))).

88. SeeCasaD & RICHMAN, supranote?2l, at 22 23 ("When a defendant successfully
challenges the basis for personal jurisdiction, the court usually orders dismissal of the action,
normally a final decision that is appealable as such."); Edward B. "Teddy" AdaiRsrdonal
Jurisdiction over Foreign Partiedn INTERNATIONAL LITIGATION: DEFENDING AND SUING
FOREIGN PARTIES IN U.S.FEDERAL COURTS 113, 130 (David J. Levy ed., 2003) (noting that a
denial of a defendaée jurisdictional challenge cannot be appealed until the court makes a final
judgment). But seeHansen v. Neumueller, 163 F.R.D. 471, 477 (D. Del. 1995) (involving a
motion to dismiss with a single defendant that was postponed pending nonparty discovery where
the nonparty was represented by the same attorney as the defendant, and where a tetter from
nonparty appeared to be the only basis for asserting jurisdiction over the defendant).

89. Barrettv. H& R Block, Inc., 652 F. Supp. 2d 104, 116 (D. Mass. 2009) ("[P]laintiffs
will be getting discovery from the remaining defendants. If that disgalerelops evidence
demonstrating the existence of personal jurisdiction over H & R Block in Massachusetts,
plaintiffs may move to have it added as a party agaim"e Novagold Res. Inc. Sec. Litig.,

629 F. Supp. 2d 272, 306 (S.D.N.Y. 2009) ("Shoulktfa@merge during fact discovery on
plaintiffés claims suggesting the existence of sukbpeatter jurisdiction over foreign
plaintiffs . . . any decision on class certification could be altkto include those plaintiffs.").
"Changed circumstances" mag@allow a party to refile a case that was dismissed against a
particular defendant for lack of personal jurisdiction, overcoming usual rules about issue
preclusion.SeeHarris v. Lloyds TSB Bank PLC, No. 68650, 2009 WL 3048639, at *5 (M.D.
Tenn. Septl7, 2009) ("[W]hen a court dismisses a plaidif€laim. . . for lack of personal
jurisdiction in the forum and that plaintiff attempts to assert the same litigation in the same
forum, issue preclusion will present a. bar to the litigation that calpe overcome. . only
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B. Establishing Jurisdictional Facts in England

The preceding sections describe the jurisprudential basis for jurisdictional
discovery, which appears réleely straightforward as a matter of theory.
Indeed, it is only when the principles are put into practice that the proéedure
deepseated, fundamental problems become apparent, as Part Il describes in
detail.

However, 1 is by no means clear that jutistional discovery is necessary,
even as a matter of theory. Indeed, the exceptional nature of jurisdictional
discovery may not be appreciated without some comparative context.
Therefore, his section describes how another legal sy8t&ngland®s
approachs the issue of establishing jurisdictional facts.

1. Similarities Between English and U.S. Policies and Procedures

Although everyJ.S-trained lawyer knows that the American legal system
has its roots in the English common law, very t&\8.judges or pactitioners

through clear evidence of changed circumstances.").

90. England has been chosen for several reasons. First, theafutti®Articlehas first
hand experience with the English system, having practiced in London for severas/aars
English solicitor. Second, "English procedure is arguably an importanwaaliouse between
the USA and European system»l&iL ANDREWS THE MODERNCIvVIL PROCESST 13.01 (Mohr
Siebeck 2008). Third, the English system astg model for a numbef other common law
jurisdictions. For example, both Australia and Canada appear to utilize some version of
Englands "service out" approach to jurisdictioseeFederal Court Rules, Order 8, R.32
(Austl.) (stating when and how originating process imagerved outside Australia); Federal
Court Rules, Order 9, R. 7 (Aust(stating the seaside procedures); Armacel Pty Ltd. v.
Smurfit Stone Container Corp. (2007) F.C.R. 1983(Austl.) ("It will be noted that Giled
drew attention to the considéien that a respondent seeking to challenge the jurisdiction of the
Court should not have imposed upon it one of the @uampulsory processes in aid of
establishing the jurisdiction.")scAR G. CHASE ET AL, CIVIL LITIGATION IN COMPARATIVE
CoNTEXT 522 23 (2007) (explaining the English basis for Canadian jurisdictional provisions).
Fourth, other American commentators have pointed to the English system as a possible model
regarding jurisdictional issues. Linda J. Silbernidmo Cheers" fointernatioral Shogand
None forAsah)): An Essay on the Fiftieth Anniversaryjatfernational Shoe, 28.0.Davis L.
Rev. 755, 762 (1995) (stating that English laws offer more jurisdictional precision than the laws
of the United States}ee alsdralf Michaels,Two Paradigms ofurisdiction 27MicH. J.INTG
L. 1003, 100709 (2007) (discussing fundamental differences between U.S. and European
conceptions of jurisdictionErnstC. Stiefel & James R. Maxein&jvil Justice Reform in the
United States: Opportunitfor Learning from "Civilized" European Procedure Instead of
Continued Isolation?42 Am. J.Cowmp. L. 147, 147 (1994) (suggesting thhe United States
could learn from European civil law procedures). Fifth and most importantly, however, the
fundamentaprinciples and policies of the English approach to civil procedure mirror those of
the United StatesSeeinfra notes91i 156 (comparing the English and U.S. legal systems
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are conversant with the modern structure of English courts and civil procedure.
In fact, Englisfi* civil procedure is just coming out of a period of rapid change,
having been entirely revamped in 1998 pursuant to the Woolf Reforms, which
createdhe new Civil Procedure Rules (CPR).

The purpose behind the restructuring of the English code of civil
procedure was to move "from an antagonistic style to a mempe@tive
ethos" that avoids the "relentless and aggressive" pursuit of d@clieaest in
disregard of all other concerfisAccordingly, the CPR has as its "overriding
objective" the notion of dealing with cases "justly,” which requires courts to
ensure that parties "are on an equal footing"; save expenses; deal with cases
proportionalyy with respect to the amount of money involved, the importance
and complexity of the case, and the financial position of the parties; deal with
disputes "expeditiously and fairly"; and allocate judicial resources
appropriately* These principles are essiatly identical to those espoused by
theU.S.Federal Rules of Civil Procedure, which encourage the "just, speedy,
and inexpensive determination of every action and proceetfing."

Both the United States and England have taken measures to reduce
litigation and encourage settlement, both through increased case management
of disputes by judicial officers and the creation of advedateen pretrial

91. The United Kingdonis made up of several constituent jurisdictions, which include
England and Wales (which together comprise a single legal system), Scotland, and Northern
Ireland. These different component units not only constitute different legal jurisdictions, they
als@ in the case of Scotladdincorporate different legal principlesSeeElizabeth G.
Thornburg Detailed Fact Pleading: The Lessons of Scottish Civil Proce @&Ta LAw.

1185, 1186 (2002) (noting Scotlasdnixed common lawivil law roots). Furtherme, the
law of the European Union applies throughout the United Kingdom, including England. This
Article focuses on English law, which governs in England and Wales.

92. SeeANDREWS supranote90, 1 1.03 ("Endish civil procedure is governed by the new
procedural code, the Civil Procedure Rules (1988P()."); Valerie Davies & Thomas N.
Pieper,English Disclosure and U.S. Discoveily TRANSATLANTIC COMMERCIAL LITIGATION
AND ARBITRATION, supranote53, at 233, 258 (explaining that the obligations on a party subject
to the CPR are more limited than those under the previous civil procedure regime). The Woolf
reforms were named after Lord Woolf, the key architett®@hew CPRSeeANDREWS supra
note90, 12.13 (explaining Lord Wooff aims in drafting the new civil procedure regime).

93. ANDREWS supranote90, 11.03.

94. Civil Procedure Rules (Eng.) [hereinafter CPR] EdeANDREWS supranote90,
11.04 (explaining the "Overriding ObjecdVand Rule 1.1).

95. Fep.R.Cwv.P. 1; Ellis v. Fortune Seas, Ltd., 175 F.R.D. 3680 (S.D. Ind. 1997)
(explaining that all the rules in the Federal Rules of Civil Procedure are subject to the Rule 1
provisions). Some commentators have noted that the current approach to discovery does not
meet the goals enunciated in the Federal RuBeazil, Adversary Characteisupranote 1, at
1296 ("The adversary character of civil discovery, with substantial reinforcement from the
economic structure of our [U.S.] legal system, promotes practices that systematically impede the
attainment of the fmcipal purposes for which discovery was designed.").
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procedures, including those regarding automatic discld§ufeirthermore,

both systems embrace the principlésafrupulous disclosure by each party to
the other of relevant documentatiof. Disclosure is considered necessary to
"achieve equality of access to information; facilitate settlement of
disputes; . . avoid[ ] secalled@rial by ambusB. . . ;ard. . . assist[ ] the court

in reaching accurate determinations of fact when entering judgments on the
merits.”® Again, these are identical to rationales underlying broad American
style discovery, and both legal systems take the view phdies should
disclose even that information that is harmful to them so as to avoid surprise
and gamesmanship and to further the rational search fortr&tirthermore,

both systems have adopted a liberal notice pleading standard rather than a more
rigorous codeor fact-based approach to pleaditfg.

96. SeeCPR 1.4 (describing the cotstduty to manage cases to obtain its overriding
objectives)ANDREWS supranote90, 1 1.05 ("The main function of tise protocols is to assist
the parties to settle the caseit); 13.13 ¢laiming goal of the coués case management is to
encourage parties to pursue mediation, proceed at an efficient speed, and ensure that judicial
resources are allocated proportiohgteToby J. Stern, Commerfederal Judges and Fearing
the "Floodgates of Litigatiofi 6 U. PA. J.ConsT. L. 377, 390 (2003) (describing increase in
case managemeint U.S. courty Both systems also have recently restricted the definition of
"relevance'ln disclosure or discovery situationSeeANDREWS, supranote90, 1 6.30 (stating
that part of a lawyés job is to help determine what is relevargypra note 20 and
accompanying text (explaining the reforms to the Federal Rules of Civil Procedaeda
discovery).Interestingly, disclosure of information is required in the English system even prior
to the initiation of the case under many-paion protools, though this is not analogous to
U.S-style jurisdictional discoverysinee both parties are required to list and, if necessary,
provide documents on which they intend to rebgePractice DirectiofAnnex A to the CPR,
Preaction Conduct|2 (descring claimands letter beforeactior); id. 14i5 (describing
defendans full response and claimd@ateply);ANDREWS, supranote90, 1 3.02 3.03 (stating
that, in all cases not covered by any approved prgtdeoEnglish courts expect the parties to
act reasonably in exchanging information and documents relevant to the claim).

97. SeeANDREWS supranote90, 16.02 (regarding English procedursge als@Bone,
Twombly, supranote60, at 875 (describing.S. discoverypractice.

98. SeeANDREWS supranote90, 16.02 (describing English aims).

99. SeeSuBRIN & WOO, supranote52, at 133 (describinmmovemento broaden discovery
to focus controversies on the real and disputed isssesalsdBrazil, Adversary Character
supranotel, at 1298 1303 (discussing the history and purposes of discovBiy)sedRobert
G. BoneWho Decides? A Critical Look at Procedural Discreti@B CArRDOzOL. Rev. 1961,
1991 (2007) [hereinafter Bon&/ho Decidels("The conventional assumption underlyitig
commitment to adversarial faihding is that competition between adversaries is likely to ferret
out the truth. .. But this assumption is excessively optimis)ic

100. SeeANDREWS supranote90, 13.04 (describing English "statements of case" (i.e.,

pleadings) and noting "[t]here is no need to includeany detailed evidence or details of legal
argument" in such statementis);  3.08 ("The claimant is not required to adduce at this early
stagethe details of his intended evidence."); Bahwpmbly, supranote60, at 875 (describing
new U.S. Supreme Court precedent requiring plaintifféstate facts in their complainant
sufficient to support @lawsibledinference" of the claimed action). Both English ah&.
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Thus, the underlying policies and goals of the English judicial system are
very similar to those espoused in the United StitesDespite these
fundamental similarities, courts in the United States and England nevertheless
differ significantly in the manner in which they establish and exercise
jurisdiction over defendants who are not within the territorial reach of the

court®?

2. Standards Regarding English Jurisdiction

In England, personal jurisdiction is inextricably rethtto service of
process® "When process cannot legally be served upon a defendant, the court
can exercise no jurisdiction over hif?* This is somewhat similar to théS.
approach, which also implicitly considers amenability to service of process

when naking determinations regarding in persorjarisdiction°

courts require parties to make some assertion as to the truth of the initial papers, although the
standarcf practice appears higher in England because the requirement is both expliit (rath
than implicit) and does not seem to be as lenient towards possible inferences@dbfapare
Feb.R.Civ.P.11(b) (describing representations to the court unddyiBesystem)with CPR

22.1 (stating the statement of truth provisions in the Ehglystem)SeePractice Directiod

Supp. to CPR 2%tatements of Truth (stating what documents need a statement of truth, who
may sign the statement of truth, the consequences of a failure to certify, and what form a
statement of truth should take)dNDREwsS, supra note 90, 13.08 (regarding the English
statement of truth and noting that statements of case must be verified by a statement of truth and
a dishonest statement can lead to contempt proceedsega)soBrian Daley et al.Pre-trial
Proceedings in Patent Infringement Actions: A Comparison Among Canada, the United
Kingdom, and the United Stat&5AIPLA Q.J. 113, 165 (2007) (providing a table comparing
Canadian, English, and American pretrial praged). This higher standard may give English
jurists a higher degree of confidence in the veracity of a defeisddaim that jurisdiction does

not exist, absent adverse and mandatory jurisdictional disco8esZPR 22.1 (providing the
standard for Eglish statements of truth).

101 Seesupranotes94i 98 and accompanying text (explaining the similar policies of
English andJ.S. procedural rulesegardingobjectives, relevancy of discovery, and avoiding
trial by ambush).

102 In England, "the summoning of an absent defendant to the court is an exercise of
sovereign power, and it is something which the claimant has no untrammelled right to do.”
ADRIAN BRIGGS& PETERREES CIVIL JURISDICTION AND JUDGMENTS 346 (2005).

103 DiceY, MORRIS AND COLLINS ON THE CONFLICT oFLAwS 1 11-003 (Lawrence Collins
ed., 2006) [hereinaftéIcEY & MORRI{ (stating "the rules as to service define the limits of the
courts jurisdiction").

104. Id.

105 SeeOmni Capital Indl, Ltd. v. Rudolf Wolff & Co., 484 U.S. 97, 104 (1987) (noting
"before a court may exercise personal jurisdiction over a defendant, there must be more than
notice to the defendant and a constitutionally sufficient relgfigmbetween the defendant and
the forum" and stating that "there also must be a basis for the def@&rataenability to service
of summons")see alsdrobertson v. R.R. Labor Bd., 268 U.S. 619,i622(1925) ("In a civil
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English courts allow service of an in persor@amd and thus will assert
jurisdiction over the persénin three different circumstancé&®. First, service
may be made if a defendant is physicallyserd in the jurisdiction and is
amenable to servidd’ Second, service may be made on a defendant who is
located outside the jurisdiction if the defendant submits to English jurisdiction
(as through the appointment of an agent for service of processura for
selection clause, or voluntary appeararif®)Both of these concepts are
consistent withJ.S. practices® However, it is the third category of ca8es

suit in personam, jurisdiction evthe defendant, as distinguished from venue, implies, among
other things, either voluntary appearance by him or service of process upon him at a place where
the officer serving it has authority to execute a writ of summonBu}. seeColin Joseph &

Peer S. SelvinService of Process Under United States and English ILEWRANSATLANTIC
COMMERCIAL LITIGATION AND ARBITRATION, supranote53, at 37, 77 (stating England "thrusts
jurisdictional and forum non coemiens issues to the fore when considering issues relating to
service, and to a degree intermingles them," whereas in the United States, "the rules as to service
are entirely distinct from those governing jurisdiction and forum non conveniens").

106. ANDREWS, supranote90, 16.03; Davies & Piepesupranote92, at 258;see infra
notesl07 10 and accompanying text (explaining the methods for servicepersonam claim
by English courts: to defendant physically present in jurisdiction and amenable to service, to
defendant outside the jurisdiction who submits to English jurisdiction, and to defendant outside
jurisdiction who does not submit to jurisdan).

107. SeeCPR 6.3, 6.66.15 (describing service of the claim form); Practice Direction 6,
Supp. to CPR, 22 , Service Within the United Kingdom [hereinafter Practice Direction 6]
(describing service of process requirements and proceduwes)alsSOJONATHAN HiLL,
INTERNATIONAL COMMERCIAL DISPUTES INENGLISH COURTS(2005) 9] 7.011 7.1.26 (describing
the traditional English jurisdiction rules); Mayer & Siglsuypranote53, at 109 (listing the
three situationsn which English courts will assume jurisdiction based on common law
principles). TheCPR defines the "jurisdiction" as England and Wales; parties located in
Scotland and Northern Ireland are subject to different rules than parties in England and Wales.
SeeCPR 2.3 (defining jurisdiction as England and Wales); CPR 6.32 (stating the rules for the
service of the claim form in Northern Ireland and Scotland); CPR 6.33 (stating the rules for the
service of the claim fon outside the United Kingdom).

108 SeeCPR 6.33 (stating the rules for the service of the claim form outside the United
Kingdom); Practice Direction 6b, Supp. to CPR 22, Service out of the Jurisdiction [hereinafter
Practice Direction 6b] (providing further instructions for service of the claim éutside of the
United Kingdom)DICEY & MORRIS supranote103 {1 11-130 to 138describing proper use of
service out provisions HiLL, supranote 107, 117.01' 7.02 (stating that under traditional
English jurisdiction rules, the court will exercise jurisdiction over a defendant that submits to
the jurisdiction of the court)d. 1 7.2.7 .2.8 (describing traditional English jurisdictional rules
dealing with subrnssion to jurisdiction); Mayer & Siglesupranote53, at 109 (stating that
English courts will exercise jurisdiction over a defendant that is not within the jurisdiction, but
submits to the jurigdtion of the English courts).

109 SeeFep. R.Civ. P.4(k)(A) (stating that serving the defendant within the state where
the district court is located establishes jurisdictiéap. R. Civ. P. 12(h) (stating that personal
jurisdiction may be obtained over a defenddnough waiver).
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those involving what is called "service a@itthat is the most relevant to this
Article since it involves defendants who are outside the jurisdictidn.

As a matter of English law, plaintiffs can only serve defendants who are
not present in the jurisdiction and who have not submitted to the jurisdiction of
the English courts if the "courts are satisfied thate are appropriate grounds
for giving permission for proceedings to be served on the defendant out of the
jurisdiction."™* This procedur@ called "service out" to reflect the need to
serve the claim form outside the jurisdicfitd addresses the kinds of

110 "Service out" is typically required on parties outside the European Union (including
Scotland and Northern Ireland), Gibraltar, Iceland, Norway, and SwitzerB@elloseph &
Selvin, supranote 105, at 56, 6768 (discussingenglish procedures foservice out othe
jurisdiction). Some analogies could be drawn to service of defendants who can be found in
other parts of the United Kingdom (i.e., Scotland or Northern Ireland) or to serfice
defendants found in one of a number of European nations who are signatories to certain
European agreements on jurisdictioee, e.g.CPR 6.326.33 (noting instances in which
permission to serve out is not necessary); Practice Directisnpdanote 107 (providing
instructions on how to serve in Scotland and Northern Irel&hd); supranote107, 14.0.T
6.2.13 (discussintn personanjurisdiction under th&russels Regime and Schedule 4 to the
Civil Jurisdiction and Judgments Act of 1982ge alsoBrussels | Regulation, Council
Regulation 44/2001, 2001 O.J. (L 12) 1 (EC) (providing for jurisdiction and recognition and
enforcement of judgments in civil andramercial matters in the Europelnion); Lugano
Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters,
Sept. 16, 1988, 1988 O.J. (L 319) 9 (providimdes for jurisdiction and enforcement of
judgment$; Brussels Converan on Jurisdiction and Enforcement of Judgments in Civil and
Commercial Matters, Sept. 27, 1968, O.J. L/299/32 (providing measures for the simplification
of formalities governing reciprocal recognition and enforcement of judgments of courts or
tribunals fa European nations). This Article, however, takes the view that the better analogy is
to service out provisions, as described below, since the European agreements on jurisdiction are
tied closely to a codbased approach that would be difficult to implatria the United States,
given the complexity of).S.law on federal jurisdictionSeeSilberman supranote90, at 762
66 (comparing th&).S, English, and European regimes). Furthermore, the traditionaleser
out provision combines some briglitte elements with a common law forum non conveniens
analysis that should be both familiar and usefll 18. jurists.

111 Dicey & MoRRIS supranotel03 1 11-146;see ésoMayer & Sigler supranote53,
at 109 (liscussing limitations on jurisdiction over persons not present in the teyri@PR
6.33 (stating the rules for service of the claim form outsid@utisglictionwhen the permission
of the court is not required); Practice Direction Sbpranote108 (providing supplemental
direction for service of claim form and other documents outsidpirisdiction).

112 CPR 6.36 (poviding that one seeking permission of the court to serve the claim form
outside thgurisdictionmust follow paragraph 3.1 of Practice Direction 6b); Practice Direction
6b, supranote108(stating the differst procedures and provisions for service of claims made
outside thgurisdiction); DICEY & MORRIS supranote 103 111-070; HiLL, supranote 107,
117.3.117.3.46 @escribing the application of service out under CPR 6.20); Mayer & Sigler
supranote53, at 109 (stating that there are different rules for obtaining permission to serve the
claim form on individuad and corpaations not in thgurisdiction).
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guestions that arise in the most wiatlown form of U.S. jurisdictional
discovery, i.e., discovery regarding the defenéarntacts with the forun®

To initiate service out proceedings, the plaintiff (called the "claimant” in
English legal parlance) makas application to the court without notice to the
defendant, seeking permission to serve the claim form out of the jurisdfétion.
The court then considers the propriety of the request based on the daimant
pleadings alone and, if satisfied that the reitgl jurisdictional facts exist,
permits the claimant to attempt service on the deferfdfant.the claimant
cannot convince the court that service out should be allowed, the claim cannot
proceed™® Furthermore, if the claimant cannot achieve proper ceiféven
after having received the co@etpermission to serve out), the claim cannot
proceed-’

113 Notably, English courts do not undertake the kind of "minimum contacts" analysis
that U.S. courts doSeeéWorld-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286,i29P
(1980) (explaining that a state may exercisesgligtion over a nonresident defendant if
minimum contacts exist between the defendant and the forum). Instead, the relevant facts are
laid out in Practice Direction 6b, which reflects a codified approach to jurisdictional concerns.
SeePractice Directiorfb, supranote108, 1 3.1 (providing the different provisions for serving
claims outside thgurisdiction for different types of claims)iLL, supranote 107, 7.3.1
(noting "CPR 6.20 contains bases of jurisdiction which are exorbitdre sense that they are
not founded on a close connection between the defendant and the forum").

114 SeeMayer & Sigler supranote53, at 109, 142 (describing the initiation of a service
out claim); see alsoCPR 6.36 6.37 (providing instructions and the necessary parts of the
application for claims of service of the claim form outsidetinisdiction); Practice Direction
6b, supranote 108 (providing the procedures for service ouljowever, he initiation of the
lawsuit likely will not come as a complete surprise to the defersiiamt English claimants are
under a duty in most cases to yice defendants with a "letter before action," describing the
details of the dispute and seeking resolution outside of legal aclieePractice Direction
Annex A to the CPRPreAction Conduct,f 2 (providing what should be including in the
claimants letter to the defendant before service of the claim fosag;als®&tephen N. Subrin
& Thomas O. MainThe Integration of Law and Fact in an Uncharted Parallel Procedural
Universe 79NoTREDAME L. Rev. 1981, 200804, 2011 (2004) (noting suggestions to ase
similar procedure in the United States, although such efforts are only voluntary at this point).
Methods of service are discussed in Rules 6.40 through 6.47. CRR.840oseph & Selvin,
supranotel05 at 74 76 (explaining the procedures after permission is granted by the court to
serve processutside the jurisdiction

115 Joseph & Selvinsupra note 105 at 56 (noting that when the claimant seeks
permissbn to serve outside tharisdiction “the onus will be on him to persuade the court that
it is clearly the appropriate forum for the trial").

116, See id (stating that the claimant must persuade the court to grant permission for
service or else the claioannot proceed).

117. See id.(stating that the claimant must perform proper service for the claim to
proceed); Mayer & Siglersupranote53, at 129 (stating that the claimant must be granted
permissionby thecourt and follow the procedures for actually serving the process).
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The standards associated with service out are discussed in Rules 6.36 and
6.37 of the CPR'® For examplete applicant must indicate that it "believes
the claimhas a reasonable prospect of succES8s.This means that "[i]n
respect of each claim, the claimant must show that he has a good arguable case.
This is a test lower than tidealance of probabilitiedywhich is the civil burden
after ilzgull trial, but is lgher than showinga serious U.S. questiéto be
tried.’

Furthermore, the CPR states that the court may not grant permission to
serve out unless it is "satisfied that England and Wales is the proper place to
bring the claim.*** The considerations heege the same as those used in a
forum non conveniens analysfé."Because of the extraordinary nature of the

118 Leading commentators note that permission to serve out is often granted in practice.
BRIGGS& ReES supranotel02, at 346.

119 CPR 6.37()(b); seeSeaconsar Far East Ltd. v. Bank Markazi Jomhouri Islamj Iran
[1994]1 A.C. 438,439 (Engl.) (concerning burden of proof regarding merits of the daim
BRIGGS & REES supranote 102, at 237 (stating that all thas required to show that the
plaintiffés claim falls within one of the heads of the ridea good arguable case that the
elements of the subrusee satisfied).

120. Joseph & Selvinsupranotel05, at 72 (citatbns omitted)see alsBRIGGS& REES
supranotel02, at 237 (stating that the on balance of probabilities stangléwd high and the
proper standaris the lower standard of a good arguable c&$e); supra notel07, 17.3.36
(explaining the different formulations for the standard necessary for a plaintiff to bring a claim).
Some say "this threshold is the same as if the claimant were resisting an applicatien by
defendant for summary judgmenDICEY & MORRIS supranote103, 111-152. In any event,

a very strong case on the merits cannot offset a weak case regarding the propriety of the forum.
See SeaconsamFEast Ltd, [1994]1A.C. at456(concerning burden of proof regarding merits

of claim);Dicey & MORRIS supranote103 1 11-153 ("A case particularly strong on the merits
could not compensate for a weakeasforum non convenierl3. But seeBRIGGS& REES
supranote102, at 382 (noting the highest evidentiary hurdle relates to whether the case falls
into the different factual headings).

121 CPR 6.37(3)see éso0 supranote 120 and accompanying text (regarding relative
weights of elements of the test).

122 SeeBRIGGS& REES supranotel02 at 373 83 ("The fundamental gstion (asitis in
cases of staying of actions fmrum non conveniengrounds) is to identify the forum in which
the case can suitably be tried for the interests of all the parties and the ends of ju3tie.");
& MORRIS supranotel03 111-149 ("[T]hose matters described above which indicate whether
the foreign forum is clearly or distinctly more appropriate than England, apply equally when the
plaintiff is seeking to show that England is, clearly andirtitly, the appropriate forum.");
Joseph & Selvinsupranotel105, at 73 74 (describing the principles that the court looks at for
determining forum non conveniensge als&piliada Maritime Corp. v. Cansulétd. [1987] 1
A.C. 460 (Engl.) (containing forum non conveniens analysis). England continues to recognize a
robust version of forum non conveniens, although its application has been somewhat limited by
European law in cases involving multiple defendaote of which is domiciled in England.
Owusu v. Jackson, [2005] Q.B. 801 (Engl.) (restricting the &oahility to decline jurisdiction
based on forumon conveniens John Fellas & David Warn€hoice of Forum Under United
States and English Lgiwn TRANSATLANTIC COMMERCIAL LITIGATION AND ARBITRATION, Supra
note53, at 333, 37888 (providing the historical development and the current condition of
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extended jurisdiction. . , it [is] necessary for a claimant to show that England
[is] &clearlydthe appropriate forum for the trial of the aotid?® Furthermore,
"[ijt has. .. been long established that full and fair disclosure is required in any
application of this sort and that where there is any doubt as to the construction
of any of the permissible stheads of claim [sickit ought to beesolved in
favour of the foreigned:*** The substance of the test looks at the nature of the
dispute, including the legal and practical issues involved, as well as issues
involving local knowledge, availability of witnesses and their evidence and
expenseand whether justice will be done in a distant fordmAgain, these
criteria are similar to the traditional forum non conveniens analysis undertaken
in U.S.federal court$?®

Additionally, an English court must determine that the claimant can bring
its request to serve out under one of the substantive grounds outlined in
Practice Direction 6b, Service out of the Jurisdictidn. That Practice
Direction states the following:

forum non conveniens doctrine England; Mayer & Sigler,suypra note 53, at 12934
(describing the common law of forum non conveniens and how various international
conventions have changed or limited these doctrin¢agje3. Strong,Backyard Advantage:
New Rules MaaThat U.S. Companies May be Forced to Litigate Across the, R8haGAL

TiMES 43 (May 23, 2005) (discussit@wusuand how the forum non conveniens restrictions of
the Brussels Convention apply to parties that are froracoottracting states).

123 Joseph& Selvin, supranote105 at 73;see alsdICEY & MORRIS supranote103
111-148 (noting concerns about "“interference with the sovereignty of other countries").

124. Joseph & Selvinsupranote 105, at 72 (quotingrThe Hagen[1908] P. 189, 201
(Engl.)); see alsdemirel v. Tasarruff Mevduati Sigorta Fonu, [2007] EWCA Civ. I3
(quotingThe Hagerandstating that fullnd fair disclosure is necessary andstruing doubts
in favor of the foreign parjy DiCEY & MORRIS supranote103, 1 11-148 same.

125 HiL, supranotel07, 17.3.41 7.3.43 (describing the multiple factors that the court
must consider regarding the det@ration of jurisdiction).

126. See, e.g.Sinochem Indl Co. Ltd. v. Malaysia Ird Shipping Corp., 549 U.S. 422,
429 36 (2007) (describing forum non convenieiostrine and finding an immediate dismissal
based on forum non conveniens appropriate); Piper Aircraft Co. v. Reyno, 454 U.S. 235, 247
(1981) (stating that a court may not deny a motion to dismiss for forum non conveniens merely
by showing that the substive law that would be applied in the alternative forum is less
favorable to the plaintiffs); Gulf Oil Co. v. Gilbert, 330 U.S. 501, 504 (1947) (stating that the
court has retained the right to decline cases based on the doctrine of forum non conveniens).

127. SeePractice Direction 6lsupranote108(defining the conditions for service under
the different substantive heads). The substantive grounds for service out included in Practice
Direction 6b are exclugely applied.Id; see alsBRIGGS& REES supranotel02 at 221 36
(explaining substantive subrules under which a plaintiff can serve out andtitaSeasve
interpreted these provision§)icey & MORRIS sura note103, 1 11-181i 11-226 (discussing
case law relating to service ouBjLL, supranote 107, 17.3.9 (stating that the court must
determine if the claim fornecan be served under one of the jurisdictional heads found in
paragraphs one through eighteelgseph & Selvinsupranote105, at 70 71 (explaining the
different jurisdictional heads).
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The claimant may serve a claim form out of the jurisdiction with the
permission oftte court under rule 6.36 whére

(6) A claimis made in respect of a contract where the codtract
(a) was made within the jurisdiction;

(b) was made by or through an agent trading or residing within the
jurisdiction;

(c) is governed by English law; or

(d) containsa term to the effect that the court shall have jurisdiction
to determine any claim in respect of the contract.

(7) A claim made in respect of a breach of contract committed within the
jurisdiction.
(8) A claimis made for a declaration that no contraidte where, if the
contract was found to exist, it would comply with the conditions set out in
paragraph (6).
(9) A claim is made in tort where

(a) damage was sustained within the jurisdiction; or

(b) the damage sustained resulted from an act committed within the
jurisdiction?®

English courts may also grant permission to serve out in cases when "[a]
claim is made for a remedy against a person domiciled within the jurisdiction”
or "[a] claim is made for an injunction ordering the defendant to do or refrain
from dong an act within the jurisdictiot® The Practice Direction also
discuss other types of claims and when service can be obtained against a
necessary or proper party.

In a service out proceeding, the claimant carries the burden of proof on all
elements, amfailure to discharge that burden will lead to denial of permission
to attempt service, thus effectively denying the cl&hT his demonstrates an

128 Practice Direction B, supranote108 1 3.1(6) (9); see als®BRIGGS& REES supra
note 102, at 348 72 (discussing various heads$jjLL, supra note 107, 117.3.107.3.34
(explaining jurisdiction under the various heads).

129 Practice Direction 6bsupranote108 13.1(1) (2).

130 Id. §3.1(3), (10§ (20).

131 Joseph & Selvinsupranote 105, at 56 (describing the burden on the claimant to
persuade the court that England is clearly the appropriate forum); Mayer & Sigdeanote
53, at 129 fioting thathe claimanmustshow that England is not merely the appropriate forum,
but "that this is clearly so"see als®piliada Mar. Corps v. Cansulex Ltd. [1987] A.C. 460,
481 (Engl.) (per Lord Goff) ("The effect is, not merely that the burden of proof reskeon
[claimant] to persuade the Court that England is the appropriate forum for the trial of the action,
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interesting element of English civil procedure. Under English law, the
presumption is that England and Wals the proper forum for any case
involving service in, and the burden of demonstrating otherwise is on the
defendant® In service out cases, the "position is exactly reversed," and
the claimant must "clearly” show that England and Wales is themapgate
forum*®

Obtaining permission to serve out is not prohibitively difficult because
English judges are typically inclined to grant permission "[u]nless the
application is plainly bad, or the written evidence can be regarded as
incredible.** Neverthéess, some analysis by the judge presiding over the
request to serve out must be made and some offer of evidence must be
submitted at the initial stagé¥. This is more than what happens in the United
States, where judges make no initial determinationsitathe propriety of a
case; instead, plaintiffs file and serve their actions without any judicial
oversight'®

This approach may be possible because English courts explicitly recognize
that care must be taken in proceedings to grant permission to serlesbut,
damageesuffered by the defendant between the time of service and the time
service is set asidd’ Furthermore, the system creates certain incentives for

but that he has to show that this is clearly s®ffeY & MoORRIS supranote103 111-151
(noting clainant has "the burden of showing good reason why service shoué permitted
on a foreign defendant”).

132 Joseph & Selvinsupranote105, at 56 ("[W]here a defendant has been served as of
right within thejurisdiction of the English Court, the burden will be on him to satisfy the court
not only that England is not the. appropriate forum for the trial but also that there is another
available forum that is. . more appropriate.").

133 See id.("[W]here. .. the claimant has obtained or is seeking permission to serve
outside England and Wales, the onus will be on him to persuade the court tidgédrigdthe
appropriate forum for the trial.").

134, BRIGGS& REES supranotel02 at 346 n.365. This may be similar to the type of
frivolous or nonmeritorious claim of jurisdiction that would not even suffice to obtain
jurisdictional discovery in the United StateSee infranotes163 83 and accompanying text
(discussing the various standatdsS. federakcourts apply when deciding whether to gran
jurisdictional discovery).

135 SeeABCI (formerly Arab Bus. Consortium IdtFin. & Invest. Co.) v. Banque
FranceTunisienne, [2002] 1 Lloyé Rep. 511, 5222 (Eng.) (Comm.) (noting the need for
supporting evidence).

136. See infranotesl57 232and accompanying text (discussthg standards regarding
when jurisdictional discovery should be ordered and the guidelines which govern the scope of
jurisdictional discovery).

137. Network Telecom (Europe) Ltd. v. Telephone Systendsimt., [2003] EWHC (QB)
2890,[58]i [59] (Eng.) (nothg how the English court handles ex parte applicafarservice
out).
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English lawyers to be entirely truthful in their disclosures at the initial hearing
stage’*® For example, practitioners are aware that less than full and frank
disclosure at the application stage can, of itself, create grounds for setting aside
service™® English rules of professional conduct also encourage lawyers to
exercise a high degree of ditince and veracity in submissions to the ct§tirt.

As the preceding demonstrates, the standards associated with obtaining
jurisdiction over a nonresident defendant are clearly identified under English
law. This is in sharp distinction to the situation ie tbnited States, where
courts have grave difficulties in even enunciating the appropriate jurisdictional
standard, let alone applying'ft:

3. Objecting to English Jurisdiction

Even if jurisdiction is asserted and permission for service out is granted,
thedefendant can nevertheless "dispute the éjuntisdiction to try the claim"
or "argue that the court should not exercise its jurisdictifnThe reason for
this second look at the question of jurisdiction has to do with the level of
inquiry made at th initial stages. Although the service out procedure requires
a judge to give permission for the claimant to attempt service, a highly detailed
analysis has not been made at that fithéndeed, it has been said that at the
time the objection is lodged

138 SeeTajik Aluminium Plant v. Ermatov, [2006] EWHC (Comm.) 2374, [123] (Eng.)
(describing the duty of candor before the court anghéimaltieghat maybe imposed as a result
of any sort of nordisclosure).

139 Seee.g, id. (summarizing common principles of law); Pearson Educ. Ltd. v. Prentice
Hall of India Private Ltd., [2005] EWHC (QB) 655, [38] (Eng.) (noting the fact that more
information subsequently came to light was natwegh toconclude the initial disclosures were
insufficien.

140 See, €.9.SOLICITORS REGULATION AUTHORITY, SOLICITORSOCODE OFCONDUCT, R.

10.5 (stating the rule governing undertakingsl); R. 11 (regarding proper behavior in
litigation). Solicitors wio fail to live up to an undertaking may be personally liable for
compensatory damages, even if the fulfilment of the undertaking was beyond his or her
personal control.See, e.gUdall v. Capri Lighting Ltd., [1988] Q.B. 907, 9167 (Ct. App.)
(Engl.) describing the conduct that the English court expects from solicitors).

141 See infranotesl57 232and accompanying text (discussing the standards applied in
the Uhited States regardirtge grant ofurisdictional discovery and the guidelines govegn
the scope of jurisdiatinal discovery).

142 CPR11(1). The first of these concepts relates to whether the claim falls properly
under one of the grounds allowing fervice out described in Practice Direction 6b and the
second relates to whether England is clearly the proper forum for this dispute, using the forum
non conveniens analysiSee supraote131and accompanygg text (describing service out
proceedings).

143 SeeBRIGGS& REES supranotel102 at 403 ¢tatng that even when the claimant is



JURISDICTIONAL DISCOVERY 521

there will still have been no detailed investigation of whether it is a proper
case in respect of which the court has, or should, exercise, jurisdiction: all
the court will have seen will be the claim form (or a draft), and the witness
statement in suppodf the application for permission to be granted for
service out**

Should the defendant wish to object to the jurisdiction of the court (as
opposed to simply ignoring servicéj,"he will be admitting the technical
jurisdiction of the court which results frothe fact of service, but will say that
the court should declare that there is no legal basis for that jurisdiction and
grant such consequential relief as flows from the declaration that it has no
jurisdiction."**® This method of establishing temporaryartial jurisdiction to
determine jurisdiction is similar to the approach used in the United $tates.

Jurisdictional defenses include not only those based on the position that
permission ought not have been granted for service out (based on the criteria
discussed above) but on other grounds as*tfefor example, the defendant
can claim to be immune from the jurisdiction of the English courts based on
state or diplomatic immunit}/°

Procedurally, a defendant who wishes to dispute the jurisdiction of the
Endish court only needs to file an acknowledgement of service and an
application for an order declaring that there is no jurisdiction or that the court
should not exercise its jurisdictidff. Significantly, however, the CPR does not

granted permission by the court to serve a defendant outside thés gansdiction, there has
been no detailed investigation by the court as to whether jurisdiction is proper).

144 |d.

145 Adefault judgment may be issued immediately in a case proceeding under traditional
service rules, although cases proceeding under varioap&am conventions on jurisdiction
require the court to satisfy itself that it indeed does have jurisdiction before entering a default
judgment.See idat 404 ("According to Article 26. . the court is obliged to examine the basis
of its jurisdiction ifthe defendant is domiciled in another Menftate but does not appear.

[T]he court must satisfy itself that it does have [jurisdiction].").

146, Id.

147. See supraotes67i 83and accompanying text (discussing the inherent power of the
federal courts to determine jurisdiction).

148 BRIGGS& REES supranotel02 at 409 (listing other jurisdictional challenges made
by defendants).

149 See id("For example, if the defendant is immune from the jurisdiction of the English
courts on the ground of state or diplomatic immunity, an application may be made under this
procedure."). There might even be a way for defendariagtish courts to object to subject
matter jurisdiction.See id("Also, if the claim is one over which the court has no sutjetter
jurisdiction. . . an application may be made under this procedure.”).

150. CPR 11 (stating that a defendant that dispuhe couds jurisdiction "may apply to
the court for an order declaring that it has no such jurisdiction or should not exercise any
jurisdiction which it may have").
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provide for jurisdictionbdiscovery or disclosure of the defendant as part of this
process> nor does any English case even contemplate requiring such
disclosures™ Instead, the court decides the question of whether jurisdiction
exists based on the initial request to serve ahich was supported by
evidence, and any evidence that the defendant wishes to adduce in support of
its motion to set aside servitg.

Notably, this position holds true even for evidence that is within the
exclusive purview of one of the partiesdowever,such discovery is not
necessary given the requirement (made real through the various sanctions and

151 Although theCPRconsides the possibility of some limited disclosure prior teth
initiation of proceedings, the rule is both narrowly drafted and strictly construed, and does not
apply to what would be considered jurisdictional discovery in the United SEaeSPR 31.16
(noting restrictions on type of disclosure that can be neadeourt order) ANDREWS supra
note90, 16.12 (same)id. 1 6.19 (noting English antipathy to "fishing expeditions"); Davies &
Piepersupranote92, at 268 69 (roting the limited scope of the disclosure that is required to
be given). Other countries also appear to permit some form edction disclosure or
discovery in situations where the claimant might not have sufficient evidence to mount a claim.
SeeANDREWS, supranote90, 11 6.12 .15 (describing mechanisms in England, Germany, Israel,
and The Netherlands}owever, hese activities appear to relate to the merits, rather than to
jurisdictional facts.See id(noting how preaction disclosure focuses on the merits of the case)
Interestingly, a defendant in English court may in some cases be entitled to request that the
claimant disclose the documents referred to in the particulars of claim (the initial gtei@doh
by the claimant) before the defendant is required to assert a jurisdictional d&fedserz v.

Stella Musical Veransstaltungs GmbH, [1992] Ch. 196 (Engl.) (concerning German defendant);
see alsdHiLL, supranote107,17.2.6 ("Whereas a request for disclosure of documents referred
to in the particulars of claim does not amount to submission, the position is different if the
application is for disclosure of all the documents relevant to the substissue . ..").

152 Although no English cases discuss this particular issue, the Federal Court of Australia
has recently considered the possibility of jurisdictional discovery under a service out provision
somewhat similar to that of the CPR. Fed&alrt Rules, Order 8, Ri 3 (Austl.) foting
when and how originating process may be served outside Austidligprder 9, R. 7
(concerning seaside procedures). Wrmacel Pty Ltd. v. Smurfit Stone Container Cptipe
Federal @urt not only deniedesvice out, but also denied the plaintiff the ability to seek
disclosure or discovery that would help it meet its burden, stating that the interests of
international comity meant "a foreign defendant served outside Australia should not lightly be
subjectedo the jurisdiction of this Court, but more importantly should not have imposed upon
him one of the Cou@ compulsory processes in aid of establishing the jurisdiction itself."
Armacel Pty Ltd. v. Smurfit Stone Container Corp., [2007] F.C.A. 1933(Austl.) (citing
News Corp. Ltd. v. Lenfest Comimg Inc, [1996] 40 N.S.W.L.R. 250, 261 (Giles, J.) (Austl.));
see alscArmacel Pty Ltd. v. Smurfit Stone Container Corp., [2008] F.C.A. 592355
(Austl.) (regarding whether a prima facie case was madgag of the service out request
concerning subject matter jurisdiction). Canada seems to take an intermediary position, with
many provinces permitting plaintiffs to cresgamine defendants on any affidavits submitted in
support of a motion to dismisarflack of jurisdiction.SeeCHASE ET AL, supranote90, at 522
23 (regarding Canadian legislation).

153 SeeBRIGGs & REES supranote 102 at 40308 (discussinghow English coud
approach jurisdictioal disputes).
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consequences that will ensue should the necessary behavior not be
forthcoming) that each party provide full and frank disclosure of relevant
information. Tle type of problems considered most problematic framSa
lawyeits perspectiv@ intentional omissions of relevant information and finely
parsed phrases obscuring the truth of the ndattier not arise in the English
system becausgich omissionsiolate therequisite duty to provide complete

and honest disclosure to the codrfs.

As the preceding demonstrates, jurisdictional discovery is entirely alien to
the English legal system, despite significant similarities between it abd3he
federal system in termsf goals and fundamental principles regarding civil
proceduré> Therefore, i can be said that jurisdictional discovery is not the
only way to establish jurisdictional facts, even in legal systems that adopt a
notice pleading standard, encourage the fiee of information between
parties prior to trial, and advocate the "just, speedy, and inexpensive
determination of every action and proceeditt§."

Furthermore, there are significant problems with the wayut&federal
courts invoke jurisdictional dievery in practiceThese issueare discussed
further in the following sections.

lll. Standards and Scope Regarding Jurisdictional Discovery

Jurisdictional discovery, as it currently exists, faces two major problems:
(1) nebulous standards regarding whjrrisdictional discovery should be
ordered; and (2)yague guidelines regarding the proper scope of jurisdictional
discovery'®” Each of these issues is taken in turn.

154 SeeTajik Aluminium Plant v. Ermatov, [2006] EWHC 2374 (Comnfil23] (Eng.)
(describing the duty of candor that is required in the English system anehi&gs that may
resultfrom any sort ohondisclosure).

155 Seesupranotesl42 54 and accompanying text (comparing how the EnglisH.a8d
legal systems treat jurisdictional challenges).

156. SeeFeDp. R.Civ. P.1(stating that the rules "should benstrued and administered to
secure the just, speedy, and inexpensive determination of every action and proceeding”); Ellis v.
Fortune Seas, Ltd., 175 F.R.D. 308, 310 (S.D. Ind. 1997) (emphasizing lese of discovery
under the Federal Rulesee a$o supranotesd3i 100and accompanying text (discussing the
similarities between the policies and procedures govejmiisgictional mattersn England and
the Unted States).

157. These issues were the subject of a 2004 petition for certiSeaPetition for Writ of
Certiorari, Dever v. Hentzen Coatings, Inc., 543 U.S. 1147 (2005) (Ne8@4petitioning the
Supreme Court to consider issues surrounding thedatds and scopef jurisdictional
discovery).
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A. Standards Regarding Whether to Grant Jurisdictional Discovery

According to the Supree Court decision i©ppenheimer Fund, Inc. v.
Sanders"where issues arise as to jurisdiction or venue, discovery is available
to ascertain the facts bearing on such isstiés.However, here is no
consensus regarding the circumstances in which jurisdatdiscovery will be
granted*® Several concepts are bandied about by courts, but the precise
meaning behind those words is murky, and it is difficult, if not impossible, for
parties to anticipate the outcome of any particular disfsfitds a result of
such ambiguities, plaintiffs are more inclined to request broad disct¥ery,
which eviscerates the protective principle underlying judicial restraint in
matters where jurisdiction is in doult.

1. The Various Standards at Issue

As discussed above, jurisdmtal discovery has developed to the point
where trial courts are now considered to have broad discretion to decide
whether to grant jurisdictional discovery and on what téffh®rocedurally,

158 Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 n.13 (1978).

159 SeeMother Doe | v. Al Maktoum, 632 F. Supp. 2d 1130, 1144 (S.D. Fla. 2007) ("The
standards for permitting jurisdictional discoveryyhy circuit.”); see also Ellis175 F.R.D. at
312 (outlining various standards courts have applied when determining whether to limit or deny
discovery on jurisdictional issues); Dever v. Hentzen Coatings, Inc., 380 F.3d 1070, 1074 (8th
Cir. 2004) (notinghe courés discretion in allowing jurisdictional discovery). The extent of
problems regarding circuit splits and the lack of useful guidelines is glossed over by one of the
leading treatises on this subje&eet WRIGHT & MILLER, supranote81, 8 1067.6 (discussing
burden of meeting minimum contacts standard).

160. SeePaul D. CarringtonThe Obsolescence of the United States Courts of Appeals:
Roscoe Pourd Structural Solution 15J.L. & PoL. 515, 52425 (1999) (noting increased
judicial discretion leads to less predictability in law).

161 SeeEasterbrooksupranotel, at 643 44 ("The principal facilitators of impositional
discovery requests are rules. that make everything relevant and nothing dispositive. Such
approaches engender endless searcfor something that may turn out to be useful, once
lawyers learn what the tribunal thinks important.”).

162 SeeCasaD & RICHMAN, supranote21, at 13 (noting howJ.S. practice can impinge
on "the very right the jurisdictional basis requirements are designed to protect: the right not to
have to litigate that case in that forum").

163 See supraotes30i 83and accompanying text (discussing the history of jurisdictional
discovery in the United States and the current rules governing the discovery process); Klein v.
Freedom Sttegic Partners, LLC, 595 F. Supp. 2d 1152, 1160 (D. Nev. 2009) ("The Court has
broad discretion in deciding whether to grant jurisdictional discovery.'Fe0PrRoC., L. ED.
§26:120 ("A court is vested with broad discretion in determining whethendiscehould be
allowed on the issue of whether personal jurisdiction exists in an actioWRIGHT & MILLER,
supranote81, § 1067.6(discussing the various approaches by the courts when dealing with
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"[tlhe party seeking discovery [typically the plaintiff] bedr® burden of
showing its necessit{** as well as the ultimate burden of demonstrating that
the jurisdiction of the court is prop&r. However the plaintiffdoes not need

to outline its jurisdictional facts until the defendant has put them into issue
through some sort of challend®. This is precisely opposite to the approach
used in England, where the claimant has to demonstrate grounds for the
jurisdiction of the court before obtaining permission to serve out of the
jurisdiction®’

Thus, the question inithsection is what the party seeking discovery must
show to demonstrate the need for jurisdictional discovery. This is different
than the standard needed to establish that jurisdiction does, in fact®xist.

No national consensus exists regarding thedstaits for granting
jurisdictional discovery® Instead, each district court follows the precedentin

jurisdictional discovery issues).

164 Freeman v. United States, 556 F.3d 326 (5th Cir. 26®);alsd.0 Fep. Proc., L.
ED., § 26:120 ("In order to get jurisdictional discovery, a plaintiff must have at least a good faith
belief that such discovery will enabted show that the court has personal jurisdiction over the
defendant, and must reasonably demonstrate that it can supplement its jurisdictional allegations
through discovery."); AVRIGHT & MILLER, supranote81, § 1067.6(discussing the shifting
burdens which accompany the jurisdictional discovery inquiry)

165 SeeMaersk, Inc. v. Neewra, Inc., 554 F. Supp. 2d 424, 440 (S.D.N.Y. 2008) (stating
that the plaintiff bears the burden of establishing the &ojunisdiction over the defendant); 10
Fep. Proc,, L. ED., supranote163 § 26:120 ("A plaintiff must make out a prima facie case for
personal jurisdiction before being allowed to conduct discovery on the iSSUA/RIGHT &
MILLER, supra note 81, 8 1067.6 (discussing the shifting burdens which accompany the
jurisdictional discovery inquiry).

166. See, e.g.Hagen v. UHaul Co. of Tenn., 613 F. Supp. 2d 986, 1001 (W.eni.
2009) ("The burden of establishing the existence of personal jurisdiction lies with the party
asserting such jurisdiction, i.e. the plaintiff. Although, a plaintiff is only required to meet this
burden when challenged by a motion under Rule 12(b)(2)); Hansen v. Neumueller GmbH,
163 F.R.D. 471, 4745 (D. Del. 1995) (noting Rule 8 does not require plaintiffs to state
grounds on which personal jurisdiction is alleged and that the pl@ngiftading burden
changes once the defendant challemgsonal jurisdiction).

167. See supranotes1l1li4l and accompanying text (discussing standards regarding
English jurisdiction).

168 Cases that discuss jurisdictional discovery sometimes confuse two diffarefarsls.
See, e.g Metcalfe v. Renaissance Marine, Inc. 566 F.3d 324 3303d Cir. 2009)
(distinguishing between granting the opportunity to conduct jurisdictional discovery and making
a final determination with respect to jurisdictiodiaersk, Inc, 554 F. Supp. 2d at 440
(demonstrating that courts discussing jurisdictional discovery sometimes confuse the two
different standards). For a discussion of the standard of proof needed to establish jurisdiction
(as opposed to that needed to obtain jucisaial discovery), se€lermont,supranote?2, at
984i 86.

169 SeeMVother Doe I v. Al Maktoum, 632 F. Supp. 2d 1130, 1144 (S.D. Fla. 2007) ("The
standards for permitting jurisdictional discovery vary by cittjiEllis v. Fortune Seas, Ltd.,
175 F.R.D. 308, 312 (S.D. Ind. 1997) (outlining various standards courts have applied when
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its own circuit to the best of its ability, assuming that some sort of standard has
been enunciated’ Often the judicial discussions revolve around whethe
prima facie showing of jurisdiction must first be made or'fiot.

For example, "the standard for permitting jurisdictional discovenuite
liberalbin the D.C. Circuit," in that "a plaintiff need not make out a prima facie
case of jurisdiction beferobtaining jurisdictional discovery’™® The Fifth
Circuit also appears to embrace a relatively low threshold showing, based on
statements in various decisions that a qualified right to jurisdictional discovery
exists*” The Eleventh Circuit also speaksaofjualified right to jurisdictional
discovery™® At least one decision claims that the Second Circuit follows a
similarly permissive approach, suggesting that courts there may order
jurisdictional discovery "where plaintiff made less than a prima facwisig
butdmade a sufficient start toward establishing personal jurisdi6tion.

Other decisions state that both the Second and Seventh Circuits are
supposedly among those jurisdictions that require the plaintiff to establish a
prima facie case before jadictional discovery will be permittéd® Similarly,
courts in the Third Circuit have stated that "[a]s a general rule, courts are wary

determining whether to limit or deny discovery on jurisdictional isst)sen163 F.R.D. at
475 ("While it is not entirely cleahow much evidence is required, there mustsbme
competent evidence to demonstrate that personal jurisdiction over the defendant might exist
before allowing discovery to proceed."). In 2004, certiorari was sought from the Supreme Court
on this preciséssue. SeePetition for Writ of Certiorari, Dever v. Hentzen Coatings, Inc., 543
U.S. 1147 (2005) (No. 6430) (oting circuit conflict "regarding when a district court should
grant a plaintiff the right to conduct jurisdictional discovery to defend &éimta dismiss for
lack of personal jurisdiction™).

170. See Mother Doe B632 F. Supp. 2d at 1144 (recognizing that the standards governing
jurisdictional discovery are naeiniform within the circuits).

171 The emphasis on a prima facie showing dates tmtte early 1970s and beyond.
J.E.C.,supranote2, at 534.

172 Mother Doe | 632 F. Supp. 2d at 1144.

173 See idat 1145 (listing several cases decided in the Fifth Circuit that reaffirm the
qualified rightto jurisdicticnal discovery).

174. SeeEaton v. Dorchester Dev., Inc., 632 F.2d 727, 729 n.7 (11th Cir. 1982)
(discussing the benefits of jurisdictional discovery which support the finding that such discovery
should be considered a qualified right). Thevénth Circuit is also said to vary its approach
according to the factual records presented by the plaintiff and by the method and timing of the
discovery requestSeeMother Doe ] 632 F. Supp. 2d at 1145 ("Two reported decisions of the
Eleventh Circuitaddress the issue of jurisdictional discovery, with varying outcomes based
primarily on the records presented in each case.").

175 Hollins v. U.S. Tennis A€, 469 F. Supp. 2d 67, 70 (E.D.N.Y. 2006) (quoting
Uebler v. Boss Media, 363 F. Supp. 2d 4936 HE.D.N.Y. 2005)).

176. SeeMother Doe ] 632 F. Supp. 2dt 1145("In contrast, the Second and Seventh
Circuits require that a plaintiff first establish a prima facie case of jurisdiction over the
defendant before the plaintiff is entitleal jurisdictional discovery.").
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of allowing discovery absesbmeshowing of personal jurisdictional facts if a
defendant has challenged plair@ffisertion of personal jurisdiction over him,
because basic fatinding should precede discovery.”

What constitutes a prima facie showdntet alone a lowethanprima
facie showind is not clear. Some courts that permit discovery even in the
absence of a pria facie showing have stated that they look for "a colorable
claim of jurisdiction.*”® Other courts have stated that so long as the pldmtiff
claims regarding personal jurisdiction are not "clearly frivolous," the court
"should ordinarily allow discovergn jurisdiction in order to aid the plaintiff"
in discharging its burden of proof in establishing jurisdictionThe reason
this "threshold showing" to obtain jurisdictional discovery is "relatively low"
goes back to the basic principle that "[a]s a gdmeatter, discovery. . should
be freely permitted® as being "consistent with both the purpose of the due
process requirement of minimum contacts and the districtGsabligation to
control discovery under Rule 26(b)(Z*

These are very plaintdiriendly rules, and at first blush it would seem
unlikely that a request for jurisdictional discovery would ever be denied.
However, some areFor example, aequest for discovery that is "based on

177. SeeHansenv. Neumueller, 163 F.R.D. 471, 474 (D. Del. 1995) (citing cases adopting
the prima facie standard); Shanks v. Wexner,026/671, 2003 WL 1343018, at *2 (E.D. Pa.
Mar. 18, 2003) (citing the prima facie standard but natiag the law 15 not clear as to what a
Court should consider in deciding whether the Plaintiff has met this Biyrden

178 Hollins, 469 F. Supp. 2d at 70 (citing Ayyash v. BankMsddina, No. 04 Civ. 9201
(GEL), 2006 WL 587342, at *5 (S.D.N.Y. Mar. 9, 20R6But see Hanseri63 F.R.D. at 475
("[A] court cannot permit discovery as a matter of course simply because a plaintiff has named a
particular party as a defendant.").

179 See, e.g.Metcalfe v. Renaissance Marine, Inc., 566 F.3d 324, 336 (3d Cir) 2009
("We have explained that &he plaintifis claim is not clearly frivolous as to the basis for
personal jurisdiction, the district court should ordinarily allow discovery on jurisdiction in order
to aid the plaintiff in discharging that burdén(quoting Compagnie Des Bauxites de Guinee v.
Ld&Jnion Atlantique S.A. @Assuranies, 723 F.2d 357, 362 (3d Cir. 1983Regan v.
Loewenstein, 292 F. Afp 200, 205 (3d Cir. 2008) (stating thdjjurisdictional discovery
should be allowed unless the plair@ffiaim isélearly frivolousdwhich might be the case ifa
plaintiff makes@ mere unsupported allegation that the defendearisacts busineds an
ared' and holding that the alleged physical presence of defendants during occasional concerts is
"plainly not accontinuous and systemalicontact (citations omitted)) CASAD & RICHMAN,
supranote21, at 10 (statinghat"[t]he plaintiff normally will be afforded an opportunity for
discovery" before any evideaty hearings are held and noting various presumptions and
inferences made in plaint# favor).

180 Blair v. City of Worcester, 922 F.3d 105, 111 (1st Cir. 2008); Ticketreserve, Inc. v.
Viagogo, Inc., 656 F. Supp. 2d 775, 782 (N.D. lll. 2009) ("At mimmuhe plaintiff must
establish a prima facie showing of personal jurisdiction before discovery will be permitted.");
Edmond v. U.S. Postal Serv. Gen. Counsel, 949 F.2d 415, 425 (D.C. Cir. 1991)

181 Ellis v. Fortune Seas, Ltd., 175 F.R.D. 308, 312 (Sad. 1997).
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little more than a hunch that it might yield jurisdictadly relevant facts” may

be properly denief? Similarly, a claim of personal jurisdiction that appears to

be both "attenuated and based on bare allegations in the face of specific denials
made by defendant£® will not suffice to support an order of judistional
discovery in the Ninth Circuit, at least when there has been no showing that
further discovery would assist in demonstrating that personal jurisdiction
existed.

2. Procedures and Presumptions

Not only are the relevant standards veryplaintiff, but so, too, are the
procedures and presumptions surrounding the decision whether to grant
jurisdictional discovery. For example, courts typically agree that they must
accept the plaintifé factual allegations as true and construe disputed facts in
favor of the plaintiff, although this position is not universally adoptéd@hus,
"[d]iscovery may be appropriately granted where pertinent facts bearing on the
question of jurisdiction are controverted or where a more satisfactory showing
of the facts is acessary™®

Of course, some plaintiffs may not even wish to seek discovery, since at
least one court has stated that "[p]laintiffs may rely entirely on allegations of
fact, and they will prevail even if the moving party makes contrary allegations
which corrovert their prima facie casé€®® This is contrary to the approach

182 Boschetto v. Hansing, 539 F.3d 1011, 1020 (9th Cir. 2008) (holding the district court
did not abuse its discretion by denying plaidtiffequest for jurisdictional discovergge also
Mayer & Sigler supranote53, at 109 (noting "[d]iscovery should not be allowed when the lack
of personal jurisdiction is clear, since such discovery would serve no purpose").

183 Autogenomics, Inc. v. Oxford Gene Tech. Ltd., 566 F.3d 1012, 1023 (Fed. Cir. 2009).

184. See, e.gMetcalfe 566 F.3d at 330 It'is well established that in deciding a motion to
dismiss for lack of jurisdiction, a court is required to accept the pl@mnéffegations as true,
and is to construe disputed facts in favor of the plaif(idfuotingToys"R" Us, Inc. v. Step
Two, S.A.,318 F.3d 446, 457 (3d Cir. 20QB) But seeHansen v. Neumueller, 163 F.R.D. 471,
476 (D. Del. 1995) ("This Court isot bound to accept as true the allegations in pladstiff
complaint for the purposes oétérmining whether plaintiff has made a minimal showing so as
to entitle him to discovery on the issue of personal jurisdiction."”).

185 Boschettp539 F.3d at 1020 (concluding plaintiff did not provide enough pertinent
facts necessary to grant jurisdictedmliscovery);accordBlair, 522 F.3dat 111 (noting that
"where a plaintiff can demonstrate the existence of a plausible factual disagreement or
ambiguity, our jurisprudence favors permitting the litigants the opportunity to flesh out the
record); Klein v. Freedom Strategic Partners, LLC, 595 F. Supp. 2d 1152, 1160 (D. Nev. 2009)
(concludingthat"the Court should grant discovery when the jurisdictional facts are contested or
more facts are needgd

186. Hollinsv. U.S. Tennis A$r, 469 F. Supp. 2d 6707E.D.N.Y. 2006) (noting that the
district court carorder"jurisdictional discovery where plaintiff made less than a prima facie
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taken in England, where claimants must provide some evidentiary support
along with their request to serve out of the jurisdictfon.

Plaintiffs seeking discovery must also show that thaested material is
likely to produce facts that would preclude dismissal of the deferfant.
Although the scope of discovery is discussed in the following section, it
appears clear that a request that bears no relationship to relevant jurisdictional
factswill not be granted®

Other presumptions relate to the relationship between the parties, though
again the case law reflects some divergeram. example, @ame courts have
indicated that "where the facts necessary to establish personal jurisdiction
lie exclusively within the defendastknowledge," discovery will typically be
permitted™® Furthermore, jurisdictional discovery has been said to be
"particularly appropriate where the defendant is a corporation,” since the
plaintiffd as a "total strangett the defenda#t "should not be required . to
try such an issue [i.e., jurisdiction] on affidavits without the benefit of full
discovery.*

Alternatively, some courts note that not all corporate defendants can be
considered strangers to the plaintiff. Thus, "[ijn cases based on alleged
contracts between the parties, it would be an unusual case where the plaintiff

showing but made a sufficient start toward establishing personal jurisdjctlarthese cases,
the jurisdictional issues iv be considered during the trial on the merits, though "[t]his
approach is somewhat anomalous," in that, even if the case is then dismissed after trial on the
merits, "the defendant will have lost much of the very right the jurisdictional basis requiseme
are designed to protect: the right not to have to litigate that case in that foDasnd &
RICHMAN, supranote21, at 13.

187. See supranotes 111i41 and acompanying text (discussing English law and
procedure).

188 SeeFreeman v. United States, 556 F.3d 326, 342 (5th Cir. 2009) (netiparty is
not entitled to jurisdictional discovery if the record shows that the requested discovery is not
likely to produe the facts needed to withstdradmotion to dismiss).

189 See infranotes209 32 and accompanying text (discussing the scope of discovery).

190. Hollins, 469 F. Supp. 2d at 71 (quoting Winston & Strawn v. Défan Sec. Co.,
No. 02 Civ. 0183(RWS), 2002 WL 31444625, at *5 (S.D.N.Y. Nov. 1, 2002)).

191 Metcalfe v. Renaissance Marine, Inc., 566 F.3d 324, 336 (3d Cir. 2009) (citing
Surpitski v. Hughe&eenan Corp362 F.2d 254, 25%6 (1st Cir. 1966) accord Companie
Des Bauxites de Guinee vdlinion Atlantique S.A. @Assurances{23 F.2d 357, 362 (3d Cir.
1983)("The condemnation of plaint@ proposed further activities adiahing expeditiodwas
unwarranted. When the fish is identified, and the questiohésher it is in the pond, we know
no reason to deny a plaintiff the customary licehs&llis v. Fortune Seas, Ltd., 175 F.R.D.
308, 312 n.3 (S.D. Ind. 1997) (distinguishing a contractual relationship from the "total stranger"
situation); Hansen v. Neweller, 163 F.R.D. 471, 474 (D. Del. 1995) (concluding that there is
a "presumption in favor of allowing discovery to establish personal jurisdigtion

192 SeeEllis175 F.R.D. at 312 (noting that a corporate defendant is not a stranger to the
plaintiff when the lawsuit arises out of a contractual relationship).



530 67 WASH. & LEE L. REW489 (2010)

should need discovery to show specific jurisdiction linking the defendant and
the controversy to the foryhsincethe plaintiff should ben possession of the
necessary facts®

Courts are also split as to whether a formal request for jurisdictional
discovery needs to be matfé. In the Ninth and Eleventh Circuits, for
example, "it is not necessarily an abuse of discretion to reject a request f
jurisdictional discovery because no formal motion was m&défowever, he
Third Circuit has adopted a much more lenient position on what constitutes a
request for jurisdictional discovery, apparently taking the view that the plaintiff
need do no morian "mention the possibility of conducting such discovery in
their opposition to the motion to dismigs®"

3. The Effect of a Standard Based Largely on Judicial Discretion

Obviously, the current approach to jurisdictional discovery vests a great
deal of dscretion in trial judges, an approach that has, until now, often been
considered a good thingdowever, ommentators have begun to criticize this
type of approach to fadinding. For example, Professor Robert Bone has
recently noted that "[i]f we weraot so accustomed to broad trial judge
discretion over procedure, we would probably think it a rather strange way to
manage the litigation environment? He, with others, believes that judges are
quite probably not in the best position to make decisidrifis nature-*®
Instead:

193 Id.

194 See, e.g.id. (outlining various standards applied by courts); Mother Doe | v. Al
Maktoum,632 F. Supp. 2d 1130146 (S.D. Fla. 2007) The decision to allow jurisdictional
discovey is very much a product of the timing and nature of any jurisdictional discovery
request.).

195 Autogenomics, Inc. v. Oxford Gene Tech. Ltd., 566 F.3d 1012, 1022 (Fed. Cir. 2009);
see alsdJnited Tech. Corp. v. Mazer, 556 F.3d 1260, I80(11th Cir. 209) (noting "UTC
should have taken every step possible to signal to the district court its immediate need for such
discovery");Mother Doe | 632 F. Supp. 2d at 1144 (noting delay of nearly a yb&)calfe
566 F.3d at 341 (Stapleton, C.J., dissentiegh¢ludingthat the plaintif§ "never requested
jurisdictional discovery in the District Court, and it would clearly be unfair to [the defendant] to
allow them to successfully insist upon it in the course of this afjpeal

196. Metcalfe 566 F.3d at 336 n;3ee alscCiolli v. Iravani, 625 F. Supp. 2d 276, 292
(E.D. Pa. 2009) (noting thatany jurisdictional facts are in the exclusive control of the
defendant and that, without the benefit of discovery, the plaintiff may be unable to meet his
burden in estdlshing personal jurisdictioi.

197. Bone,Who Decidessupranote99, at 1963

198 See idat 196364 (noting "bounded rationality, information access obstacles, and
strategic interaction effects frustrateeapecific decisiormaking"); Easterbroolsupranotel,
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committeebased rulemakers are often in a better position to evaluate the
options and craft stricter rules that do a superior job across the class of
cases to which they apply. Accordingly, rulemakers should be much more
skepticd of delegating discretion to trial judges and should seriously
consider adopting rules that limit or channel discovery more
aggressively?

Furthermore, to the extent that certain issues "are sufficiently homogeneous to
fit a protocol, the better approaalould be to codify the protocol. Doing so
would ease the burden on trial judges and reduce the risk of mist¥kes."

There appear to be at least three reasons why broad judicial discretion in
matters of discovery has continued unabated. First, discretan ba
considered necessary for fostering judicial roles regarding case management
and settlement promotidf* Second, reliance on judicial discretion allows
rulemakerd some of whom may be subject to political pressuresavoid
making difficult decisionsegarding standards in civil proceddf. Third,
judges dominate the Civil Rules Advisory Committee, and judges tend to
embrace judicial discretiofl®

However, ot one of these rationales appears to be a good reason to
continue to grant unbridled discretiommatters of jurisdictional discovery,
particularly since jurisdictional discovery involves complex, rAfalttored
analyses relating to evehanging standards regarding the jurisdiction of
courts®® A system that permits excessive judicial discréti@ither by choice
or as a result of legal standards that are so vast and nebulous as to provide no
realistic guidance to parties or courts as to the basis of the legal determination
to be mad@ fails to meet the standards required by the rule ofaw.

at 64748 ("Moving supervision from judges to magistrates, or magistrates to judgesotvill
help much; neither can detect problematic requests, sagfiher supervision nor sanctions
will make a dent in the probleh).

199 Bone,Who Decidessupranote99, at 1964.

200 Id. at 1995.

201 See id.at 1974 (noting "it is very likely that reliance on discretisnpartly a
byproduct of the enthusiasm for case management and settlement promotion").

202 See id. ("[D]elegating discretion allows rulemakers to dodge difficult and
controversial normative choices by handing them to trial judges in individual casesthédyer
are less transparent and less likely to trigger public debate.").

203 See id("[JJudges have come to dominate membership on the Civil Rules Advisory
Committee in recent years and judges tend to favor broad discretion."); Burbank & Silberman,
supranote 77, at 701 ("[I]t was in the 1978 that federal judges came to dominate the
membership of the Civil Rules Advisory Committee.").

204 See infranotes209 309 and accompanying text (discussing the complexity of
jurisdictional discovery).

205 SeeloN L. FULLER, THE MORALITY OF LAw 47i 48 (1964) (criticizing ad hoc or
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Later, his Article discusses different ways to address the problem of
discretion in jurisdictional discoveR)® However, a the preceding discussion
shows, it is necessary to provide courts and parties with more realistic
guidelines and boundaries regarding tiheurnstances in which jurisdictional
discovery will be grantedf”

B. The Scope of Jurisdictional Discovery
1. Jurisdictional Discovery in Theory

The second problem associated with jurisdictional discovery involves the
scope of discovery. Though standeatichwords are often used to describe the
type and extent of discovery that is permitted, deeper investigation shows that
there is no real understanding of what is appropriate in any particular set of
circumstance&’®

Authorities agree that the party reqtieg discovery must be specific in
what it seeks and that "amorphous" or "general” discovery requests will be
denied® The most typical judicial provisos are that jurisdictional discovery is
to be "narrowly tailored" and "limited" in nature, althoughphecise definition
of the term "limited" does not appear to have ever been discti8s@wio
alternatives exist. First, the term could be used relatively, as compared to the

inconsistent adjudication); Robert E. Keetdhe Furtion of Local Rules and the Tension with
Uniformity, 50U. PiTT. L. Rev. 853, 854 (1989) ("If we fashion rules of lvsubstantive or
procedurad that are too vague and leave too much to the decisionfsakgercise of
discretion, they will tend to produd@econsistent decisions.").

206. See infranotes310' 438and accompanying text (discussing different ways to create a
more structured and predictable system). Ak Witofessor Bone, this Article does not intend
to eliminate discretion entirely but simply create a more structured and predictable system.
Bone, Who Decidessupranote 99, at 1965 ifidicating he does nadhtend to forestall all
discretior).

207. See infranotes 310438 (discussing the practical problems with jurisdicibn
discovery and suggesting proposals).

208 See infranotes 310/44 (discussing the problematic aspeadf jurisdictional
discovery).

209 See, e.gFreeman v. United States, 556 F.3d 3267 8825th Cir. 2009) (noting that
vague discovery requests will be denied)\MRIGHT & MILLER, supra note 81, § 1067.6
(discussing the procedural aspects of personal jurisdiction and pisintiffien to state specific
facts to demonstrate a need for discovery).

210, See, e.g.Toys "R" Us, Inc. v. Step Two, S.A., 318 F.8d6, 457 (3d Cir. 2006)
(concluding that limited discovery would shed light on whether the exercise of personal
jurisdiction is appropriateNationwide Mut. Ins. Co. v. Tryg Idtins. Co., 91 F.3d 790, 792
(6th Cir. 1996) (noting that the district coaftowed limited jurisdictional discovery).
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nearly unlimited scope of meritmsed discover}* Second, it could be used
objedively, meaning a small amount, viewed from a reasonable pBrson
perspectivé’? The first definition is more likely to justify the current approach
to discovery which, as discussed below, can be exterdsivat it is at least
equally likely that the origidarchitects of jurisdictional discovery meant the
latter definition to apply™ If that is true, then current practices violate the
intended rule.

Furthermore, discovery requests must be shaped so as to be likely to
produce information relevant to theigdictional inquiry”** However, & shall
be seen in the next section, the need to tailor the discovery to the inquiry at
hand tends to win out over the edict that the discovery be of a "limited" nature,
resulting in extremely wideanging requests®

Courtsare not required to reform discovery requests to help them meet the
necessary requiremerftS. Nevertheless, some courts have taken extensive
affirmative steps to help the plaintiff formulate acceptable discovery
request$’’ Not only do such efforts creatgrcuit splits regarding local
practice (contrary to the enunciated goals of the recent amendments to the
discovery provisions of the Federal Rules of Civil Procedfif®ut they also
skew an already prplaintiff process even more heavily to one side.

211 See infranotes223 309 (discussing jurisdictional discovery in practice).

212 See supranotes30i 38 and accompanying text (discussing modifications that limit
discovery).

213 See supraotes30i 83and accompanying tefdiscussing original draftedgiews and
early interpretation of the Federal Rulese also infranotes233 309and accompanying text
(discussing the extensivature of jurisdictional discovery today).

214. See, e.g.Freeman 556 F.3d at 342 [A] party is not entitled to jurisdictional
discovery if the record shows that the requested discovery is not likely to produce the facts
needed to withstand a Rule 12(§)(totion:"); NuTone, Inc. v. Jakel, Inc., No. 8:07CV305,
2009 WL 1974441, at*2 (D. Neb. July 6, 2009)¢'determine if a matter is discoverable, the
analysis requires the court to first determine whether the sought discovery is relevant to a
claim.).

215 See infranotes 2301 309 and accompanying text (discussing how the different
jurisdictional discovery standards lead to widagng discovery requests).

216 Seege.g, Boschetto v. Hansing, 539 F.3d 1011, 1020 (9th Cir. 2008) (interpreting
plaintiffés discovery request narrowly and holding that the district court did not abuse their
discretion by refusing jurisdictional discovery).

217. SeeAutogenomics, Inc. v. Gard Gene Tech. Ltd., 566 F.3d 1012, 1022 (Fed. Cir.
2009) (noting "the district court attempted to contact counsel for Autogenomics to advise him of
how to properly request jurisdictional discoverysge alsdPowerStation, LLC v. Sorensen
Research & DevTrust, N0.6:07-cv-4167-RBH, 2008 WL 5431165, at *2 (D.S.C. Dec. 31,
2008) (noting that parties should attempt to agree on the scope of discovery, but the court is
available to assist if problems arise).

218 See supranote 20 and accompanying text (discussing how the 2000 amendments
should have helped assuage the difficulties many lawyers experienced with discovery).
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Same courts require the parties to agree on the scope of jurisdictional
discovery between themselves, but there are times when a judge must step in to
make a ruling on contested issGEsFor example, a defendant might lodge an
objection based on burdensorees’® In such cases, courts may require
plaintiffs to use lesstrusive processes, such as interrogatories instead of
depositions and/or document production, to make the procedure easier on the
defendant® Courts will also curtail or deny jurisdictionaliscovery if
plaintiffs have access to the relevant facts through other ri&ans.

In theory, the standards regarding the scope of jurisdictaisabvery
appear reasonable. It is only in practice that the problems come to light, as
discussed in the nexestion.

219 See, e.gln reChocolate Confectionary Antitrust Lit., 602 F. Supp. 2d 538, 573 n.39
(M.D. Pa. 2009) (The court expects that the parties will meet and confer to tailor all
jurisdictional discovery to the issues raised in this memorariglumdotably, the transaction
costs associated with obtaining an agreement on the scope of discovery high.b8ee
Brazil, Adversary Charactersupranote 1, at 1346 (noting thaattempts to obtain broad
discovery carbe costly and attemgto limit the agreemefi scope will be frustrated by the
adversarial retionship). Furthermore, judges may very well not have the requisite degree of
knowledge, early in the case, to limit jurisdictional discovery in any useful 8egidat 1347
(noting that unless there are "major changes in the adversary rules thattisbaretrial
environment, there can be no effective judicial control of discovenft notes312 44 and
accompanying text (discussing how broad judicial discrefédila to result in truly narrow
jurisdictional discovery.

220, SeeFeD.R.Civ. P.26(b)(2)(C) ("On motion or on its own, the court must limit the
frequency or extent of discovery otherwise allowed by these rules or by local rule if it
determines that. . . (iii) the burden or expense of thposed discovery outweighs its likely
benefit. . ..").

221 See, e.gCramv. Elec. Data Sys. Corp., NiW.cv1842LAB, 2008 WL 115438, at *2
(S.D. Cal. Jan. 8, 2008) (noting th&é Court shall limit not only the scope and duration of
jurisdictionaldiscovery, but also shall restrict the discovery method to the use of interrogatories
only, in the interest of judicial econoff)y

222 For example, some documents or facts may be available through public sBeees.
e.g, D@Jamooex rel.Estate of Weigeroff v. Pilatus Aircraft, Inc., 566 F.3d 94, 100 (3d Cir.
2009) (noting publicly availablaformation onjurisdictional contacts)Mother Doe | v. Al
Maktoum,632 F. Supp. 2d 1130146 (S.D. Fla. 2007)tuch of the information gathered by
Plaintiffs mncerning Defendandsontacts with the United States comes from pubbeigilable
documents, websites, and news accolintAlternatively, the plaintiff may have conducted
discovery of the defendant in an earlier litigatideeWiwa v. Shell Petrolem Dev. Co. of
Nig. Ltd., 335 F. Apjx 81, 81 83 (2d Cir. 2009) (noting that earlier discovery must be on point
regarding the jurisdictional issues).
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2. Jurisdictional Discovery in Practice

When fashioning an order for jurisdictional discovery, courts explicitly tie
the scope of discovery to the relevant jurisdictional inéirif.his approach is
supposed to limit the amount of discovery neesledi decrease the burden on
the defendant, particularly in situations when the ésjutisdiction has not yet
been fully establishe?® However, nany of the factual issues in a
jurisdictional inquiry cannot be answered through a few simple questions. In
many cases, neither the parties nor the courts know precisely what combination
of facts will tip the balance in one direction or the offier.

This result occurs because the law regarding jurisdiction has, over the last
thirty years, become increasingly cplex and facintensive, creating
something of a "perfect storm" for discovery abuse and problematic exercises of
discretion?”® Most of the key cases regarding the constitutional scope of
federal jurisdiction over the persdrseminal decisions such ®gorld-Wide
Volkswagen CorpBurger King Corp. andAsahi Metal Industry Cé. arose
after the 1978J.S. Supreme Court decision @ppenheimethat ostensibly
legitimized jurisdictional discovery as a procedural devic&Ji8. federal

courts®*’  Similarly, the lawregarding certain aspects of subject matter

223 See, e.gFreeman v. United States, 556 F.3d 326, 342 (5th Cir. 2009) ("Even if we
assume that somelegant jurisdictional fact may not be available outside of discovery,
plaintiffs have not made the requisite showing entitling them to such discoveryfniiunc.

v. Jakel, Inc., No. 8:02V305, 2009 WL 1974441, at *2 (D. Neb. July 6, 2009) (limiting th
scope of discovery to matters relating to the dswekercise of personal jurisdiction over the
third-party defendant, a citizen of Japan); Swansupranote 2, at 482 (“In any judicial
consideration of wither to grant jurisdictional discovery, the first step for the court is to clearly
understand the plaintid jurisdictional claim.").

224, See, e.gNuTone 2009 WL 1974441, at *2 ("Some threshold showing of relevance
must be made before parties are regfito open wide the doors of discovery and to produce a
variety of information which does not reasonably bear upon the issues in the case.").

225 See id.(discussing the need to include "any matter that could bear on, or that
reasonably could lead to @hmatter that could bear on the jurisdictional discovery issues").

226, See, e.gEPSTEIN ET AL, supranotel5, § 3.06 ("In advising the client whether the
U.S. courts provide a proper jurisdictional basiadpudicate the dispute, the lawyer is faced
with reconciling the myriad of standards and concepts developed by the Supreme Court in the
past fifty-plus years sinchternational Shoe Co. v. WashingtnEasterbrooksupranotel,
at 644 (noting difficulties associated with discovery offaténsive issues).

227. See, e.g.Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 106 (1987)
(determining whether the defendant, a Japanese corporation, hadumioontacts with the
state of California); Burger King Corp. v. Rudzewicz, 471 U.S. 462,8%41985) (examining
the structure of Burger Kirdg business operations to determine where the corponragsn
subject to personal jurisdiction); Helicopteros Maciles de Colombia, S.A. v. Hall, 466 U.S.
408, 41415 (1984) (describing the analytic framework for when a court may assert personal
jurisdiction over a foreign corporation); Wotlfide Volkswagen Corp. v. Woodson, 444 U.S.
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jurisdictiond particularly that addressing citizenship of juridical entdides
become increasingly complex in recent yéafts.

Because the Supreme Court has not addressed the matter since 1978,
lower federal cous have had to meld the pptaintiff, pro-discovery
presumptions enunciated @ppenheimeras read) with the increasingly
expansive definitions of jurisdictionally relevant factors described in opinions
on federal jurisdictio’”® Lacking any theoreticarinciples that would allow a
more restrictive approach and operating on abgsmase basis, ever cognizant
of the possibility of being overturned on appeal, district judges have tended to
exercise their discretion to the fullest extent possible, alpdigcovery on any
fact that might possibly be relevant to the question of jurisdiéffor\s a
result, jurisdictional discovery has become extremely wéaging and
comprehensive, despite the edict that jurisdictional discovery is to be limited in
nature®*

A comprehensive discussion of the many nuances regarding jurisdiction in
the federal courts is beyond the scope of this ArfiéleHowever, t is
sufficient for the purposes of the current discussion to outline the types of facts

286, 295 (1980) (discerning total absence" of contacts between the defendant car dealership
and the forum state); Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 n.13 (1978)
("[W]here issues arise as to jurisdiction or venue, discovery is available to ascertain the facts
bearingon such issues."). Only one key case on federal jurisdiction pr€&jgiesheimerSee

Intd Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (creating the minimum contacts test for
personal jurisdiction).

228 See, e.g.Wachovia Bank v. Schmidt, 546 &l. 303, 306 (2006) (determining the
citizenship of a federally chartered national bank for diversity purpoSesjpo Dataflux v.

Atlas Global GrouplL.P., 541 U.S. 567, 5880 (2004)(Ginsburg, J., dissenting) (debating
whether both limited and general partdaitizenship should be considered in determining a
partnershigs citizenship in a diversity cas€arden v. Arkoma Assoc€94 U.S. 185, 1996
(1990) (reaffirming the rule that the citizenship of all mengef a partnership must be
considered in determining whether complete diversity exBtg)stead v. Barancit51 F.R.D.
102, 10405 (E.D. Wis. 1993)using the "nerve ceer" test to determine a corporatésn
principal place of business for purposes of diversity jurisdiction)

229, SeeOppenheimer437 U.S. at 351 n.12 ("The court should and ordinarily does
interpret@elevané very broadly to mean matter that is relevamtahything that is or may
become an issue in the litigation $ge, e.gKlein v. Freedom Strategic Partners, LLC, 595 F.
Supp. 2d 1152, 1160 (D. Nev. 2009) (construing the relevant jurisdictional inquiry expansively
as "parallel[ing] the discovery regad for the merits of the case").

230, SeeBone,Who Decidessupranote 99, at 1974 ("[JJudges tend to favor broad
discretion.").

231 See infranotes233 306 and accompanying text (discussing the increasing scope of
discovery in the areas of personal jurisdiction, in rem and quasi in rem jurisdiction, and subject
matter jurisdiction).

232 Further reading is readily avdile. See, e.gEPSTEIN ET AL, supranotel5, 88 5.0%

6.09 (providing an irdepth analysis of issues relating to jurisdiction in the federal courts).


https://web2.westlaw.com/find/default.wl?rs=WLW9.10&ifm=NotSet&fn=_top&sv=Split&findtype=l&docname=CIK(LE10234446)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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and issues that couldebmade the subject of a request for jurisdictional
discovery sinee this demonstrates the truly burdensome nature of current
practice in this area of law.

a. Personal Jurisdiction

Personal jurisdiction is often the first issue that comes to mind when one
considers the need for jurisdictional discovery, though it is by no means the
only area of inquiry>® However, dscovery regarding personal jurisdiction is
particularly complicated because courts must consider both legislative and
constitutional authoritwhen deciding whether personal jurisdiction exists over
a party”>* Each type of authority is discussed in turn.

(1) Legislative Authority

Legislative authority for personal jurisdiction may exist in one or more
forms. First, courts may rely on a leagn statute enacted by the state in
which the federal court sits and "adopt” it into use through Rule 4(k)(1)(A) of
the Federal Rules of Civil Proceddfe. Second, courts can depend on any
jurisdictional grants contained in any substantive federal law onhwthie
plaintiff relies?*® Third, courts faced with defendants from outside the United
States can look to Rule 4(k)(2), which creates a type of federahtomgtatute

in certain federal question cagés.

233 See infranotes292 309and accompanying text (considering jurisdictional discovery
as it relates to in rem and quasi in rem jurisdiction and subject matter jurisdiction).

234. SeeWorld-Wide Volkswagen Corp. v. Woodson, 444 U.S. 288091 (1980)
(describing the twgprong test for personal jurisdiction, requiring analysis oftt{#)forum
statés longarm statute and (2he jurisdictional limits of the United States Constitution).

235 SeeFeDp. R.Civ. P.4(k)(1)(A) ("Serving a summus or filing a waiver of service
establishes personal jurisdiction over a defendant:wi#y is subject to the jurisdiction of a
court of general jurisdiction in the state where the district court is located.").

236 Fep. R. Civ. P. 4(k)(2)(C) ("Serving asummons or filing a waiver of service
establishes personal jurisdiction over a defendant: (C) when authorized by a federal
statute.").

237. Fep. R.Civ. P. 4(k)(K)(2) (noting that personal jurisdiction is available in federal
guestion cases when "tbefendant is not subject to jurisdiction in any steurts of general
jurisdiction" and "exercising jurisdiction is consistent with the United States Constitution and
laws"); Jeffrey R. Armstrondzuaranteed Jurisdiction: The Emerging Role of FedCiR. P.
4(k)(2) in the Acquisition of Personal Jurisdiction of Foreign Nationals in Internet Intellectual
Property Disputes5 MINN. INTELL. PROP. Rev. 63, 71 (2003) (noting that federal courts
interpret this rule expansively). For the autisatiscussio of the special international issues
relating to Rule 4(k)(2), see Strorsypranote 3.
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The most striking problem with jurisdictional disesy that arises in the
context of federal courddegislative authority involves state loagm statutes,
particularly those that use a "laundry list" approach to jurisdiction that
enumerates the specific activities that permit personal jurisdiction loger t
defendant® In some instances, these statutes require federal courts to
undertake complex, faspecific jurisdictional analyses that mimic the type of
inquiries that must be made on the méfis.

For example, some state leagn statutes assert juriston over
defendants based on principles of agency or corporaté“fawrhus,
jurisdictional discovery might be sought in a federal court regarding the
existence or scope of an agency relationship or regarding the extent to which an
affiliate acted as thalter ego of another corporate entity because the state long
arm statute will allow jurisdiction over a defendant on those grotfhds.

These issues are not only quite broad, giving rise to extensive (and
expensive) discovery, but they also go to the defeidsldimbility on the
merits®*? As such, the defendant is burdened by having to consider merits
based arguments even in advance of any determination on jurisdfétion.

238 State longarm statutes typically take one of two approachesar{Bxpansive view
that permits jurisdiction to the fullest extent permitted by the Constit(miosometimes both
the United States Constitution and the state constitution); arrfajrower view that lists the
circumstances in which personal jurisdiction may be asses®eel.e.gCaL. Civ. PRoc. CODE
§410.10 (2004) (extending jurisdiction the full extent of state and federal constitutional
limits); N.Y. C.P.L.R§ 302 (2009) (using the enumerated grounds approdch); CODEANN.

§ 78B-3-201 (2008) (extending jurisdiction to the full extent of the federal Constitution).

239 SeeCasaD & RicHMAN, supranote21, at 14 15 (suggesting variowsays toresohe
jurisdictional issues that are also substantiMedturg; see alsdcaton v. Dorchester Dev., Inc.,
692 F.2d 727, 733 (11th Cir. 1982) (notingesin which jurisdictional issues are intertwined
with the merits).

240, SeeEPSTEIN ET AL, supranote 15, 8 6.06 (cataloging cases in which courts used
principles of agency or corporate law to assert pergonsadliction over foreign corporations).

241 See, e.g.Anderson v. Dassault Aviation, 361 F.3d 449, ¥ (8th Cir. 2004)
(concluding from an analysis of the corporate relationship that the Arkansas business activities
of the defendant corporati whdly owned subsidiary impute to the defendant for
jurisdictional purposes); Doe v. Unocal Corp., 248 F.3d 915,3®th Cir. 2001) (exploring
the corporate relationship between a parent corporation and a subsidiary to determine whether
the alter ego ex@ion to the separate entity rule applied and whether the subsidiary was acting
as an agent of the parent corporation).

242 See, e.g.Tex. Infl Magnetics, Inc. v. BASF Aktiengesellschaft, 31 Fed. &pf88,

73940 (2d Cir. 2002) (ordering jurisdictionaliscovery regarding successor liability,
regardless of the fact that the jurisdictional issues merged with the merits); Freres v. SPI
Pharma, Inc., 629 F. Supp. 2d 374,383 (D. Del. 2009) (applyingnalysis based amgency
jurisdiction).

243 Proponentsof jurisdictional discovery may argue that defendants cannot hide
problematic documents at any stage of the proceedings, and that therefore there is no downside
to early disclosure so long as the documents are relevant to the jurisdictionaHesweyer
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Furthermore, the plaintiff receives the benefit of early discovery of the
defendanis doeiments and information at a stage when the defendant is not in
a position to request similar discovery in rettith.

Another problematic type of federal jurisdiction based on state or federal
legislative authority involves allegations of a conspiracy inngvihe
defendant. "Conspiracy jurisdictidii®is in some ways even more troubling
than jurisdiction based on agency or corporate law because the ties between the
parties and the forum are even more attenuated and nuanced than in cases
involving corporate pagency relationships (and thus more difficult to establish
through limited discovery}*® Furthermore, conspiracy jurisdiction reflects the
same problems as jurisdiction based on theories involving agency or corporate
liability, in that it involves earlgisclosure of numerous facts that are intimately
associated with liability on the merft¥.

Additionally, there are jurisprudential issues to consider. Numerous
courts and commentators have identified the impropriety of attributing the

defendants are also asked to respond to interrogatories and submit to depositions as part of
jurisdictional discovery. Failure to consider the defense on the merits, even at such an early
stage, can lead to major difficulties should the case contindketonerits. SeeBrazil,
Adversary Charactesupranotel, at 130809 (noting tactical uses of early discovery efforts).

244, Ordinarily, discovery by both the plaintiff and defendant proceeds simultaneously,
subject to rules regarding automatic disclosure and the timing of the discovery conf@esnce.
Fep. R. Civ. P. 26(a)(1), (d), (f) (governing initial disclosures, timing and sequence of
discovery, the conference of the parties, and planning for discottayever, garty who has
disputed the jurisdiction of the court may not take any affirmative steps on the merits, including
discovery of the other party, lest the jurisdictional objections be considered wSeed.
WRIGHT & MILLER, supranote81, § 1344 (discussing waiver of defenses under Rulesk®);
alsoFraniés Casing Crew & Rental Tools, Inc. v. PMR Tech., Ltd., 292 F.3d 1363 1271
(Fed. Cir. 2002) (concluding that the defendant waived its personal jurisdietfense by
attempting to join new parties on claims unrelated to the underlying action).

245 Conspiracy jurisdiction can be based on state-fnng statutes made applicable in
federal court through Rule 4 of the Federal Rules of Civil Procedure or it dzesbd on a
jurisdiction-granting federal statute such as the Racketeer Influenced and Corrupt Organizations
Act (RICO). See, e.gNoble Sec., Inc. v. MIZ Erfg, Ltd., 611 F. Supp. 2d 513, 538, 548
53 (E.D. Va. 2009) (discussing state lesngn jurisdction and RICO jurisdiction); Hollins v.

U.S. Tennis As®h, 469 F. Supp. 2d 67, 72 (E.D.N.Y. 2006) (analyzing the defendant
international tennis organizatiénties to the forum state based in part on its connections with
other defendant domestic tenniganizations operating in the state). Courts also may need to
undertake jurisdictional discovery regarding subject matter jurisdiction under & /iwa

v. Shell Petroleum Dev. Co. of Nig., 335 F. &81, 83 (2d Cir. 2009) (noting that the RICO
subject matter jurisdiction discovery that occurred in related actions did not include information
relevant to personal jurisdiction over the defendant).

246. See Noble Se®11 F. Supp. 2d at 5888 (outlining numerous facts alleged to assert
conspiracy juridiction).

247.  See, e.qgid. (listing detailed facts that the plaintiff shied tolater use to establish
guilt).
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jurisdictional contats of one defendant to anoti&t. Indeed, theU.S.
Supreme Court stated anson v. Denckl#hat "[tlhe unilateral activity of
those who claim some relationship with a nonresident defendant cannot satisfy
the requirement of contact with the forum St&f& Mowever, his edict has not
halted the development of either of these types of jurisdiétiamr has it
affected the amount or type of jurisdictional discovery that can be requested to
establish the necessary jurisdictional facts.

What appears clear ithat jurisdictional discovery willlikely be
considered highly appropriate in these types of cases because the relevant facts
are typically in the exclusive control of the defend@htHowever courts may
find it challenging to craft a narrow discovernger concerning jurisdictign
sincethe issues mirror those of liabilify? In some cases, the court has given
up on the task altogether and instead has permitted the plaintiff to address
jurisdictional issues as part of the regular course of discovesr ttiam try to

248 See, e.gMcMullen v. Eur. Adoption Consultants, Inc., 109 F. Supp. 2d 417, 421
(W.D. Pa. 2000) (stating that the defendant adoption@gecontacts with the forum state
were not relevant in determining whether the coorild assert personal jurisdiction over the
agencys director); Ellis v. Fortune Seas, Ltd., 175 F.R.D. 308, 313 (S.D. Ind. 1997) ("Although
Ms. Lakés late husband migliave had sufficient contacts with Indiana, that does not mean
that she does. Personal jurisdiction is, after all, specific to the person."); Ann Alffloaisése
of Conspiracy Theory to Establish Personamurisdiction: A Due Process Analysis2
ForDHAM L. Rev. 234, 23536 (1983) ("Courts facing this proposed wedding of liability and
jurisdiction law have responded in a variety of ways, ranging from unexamined acceptance to
complete rejection.").

249, Hansonv. Denckla, 357 U.S. 235, 253 (1958§ &0 Noble Sec611 F. Supp. 2d at
539 (stating that a defendant must purposefully avail itself of the benefits of doing business in
the forum state to be subject to the personal jurisdiction).

250, No hard and fast rules exist regarding what will suffec@ermit courts to exercise
jurisdiction of this natureSee Hansar857 U.S. at 253 ("The application of that rule will vary
with the quality and nature of the defendarzctivity, but it is essential in each case that there
be some act by which the @efdant purposefully avails itself of the privilege of conducting
activities within the forum State . ."); Noble Se¢.611 F. Supp. 2d at 5B80 (discussing
courtdincreasing willingness to recognize conspiracy jurisdiction); Althaigeranote248,

application, the standards governing it have been built up by accretion.").

251 SeeAlthouse, supranote 248 at 24849 ("It is difficult before discovery for a
plaintiff to come forward with detailed allegations about something as inherently hidden as
conspiracy.").

252 Seeidat 248 50 ("When conspiracy theory undegline jurisdiction issue, however,
that discovery may be coextensive with the discovery on the merits and may involve hotly
contested issues central to the plaifgiftause of action."). It is possible that merging
jurisdictional discovery with meritbased discovery constitutes a violation of due process
rights, although that issue is outside the scope of this ArBde.idat 257 ("If submission of
the conspiracyurisdiction question to the court results in its merger with the trial on the merits
and no serious threshold scrutifgic], the defendad due process rights are relegated to the
scant protection available in the default process.").
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issue a suitably limited jurisdictional discovery oréf&rThis, of course, has

the effect of putting the defendant through the burden of broad discovery before
the question of jurisdiction is even settled, an approach that violates the
protective principle encouraging judicial restraint in mattevherein
jurisdiction is in doubt>*

Even if jurisdictional discovery is ordered on these issues, the inquiry is
quite broadas a result of the vastope of relevant jurisdictional facts. For
exampe, a party seeking to assert jurisdiction over a defendant because of its
alleged corporate contacts with a defendant properly in the jurisdiction could
request depositions on the following topics:

(1) Defendant§activities in forming Freedom Wireless, Fdeen
Strategic, and the Nevada Partnerships.

(2) The responsibilities and activities of each Individual Defendant in
connection with raising investor money and overseeing the 067
patent litigation.

(3) Defendants [sic] ownership interest in Freedom Wireless,
Freedan Strategic, and the Partnerships.

(4) Defendants [sic] communications with Nevada investors.

(5) Defendants [sic] business activities in Nevada, including the
identity of documents signed by Defendants that relate to Nevada
activities.

(6) Defendants [sic] activitieB arranging and participating in the
November 26, 2007 meeting described in Plaintiff Joh@son
affidavit.

(7) Defendants [sic] solicitations, communications, and meetings with
potential and actual Nevada investors.

(8) The dates and circumstances under whicfelbgants have been
present in Nevad&®

253 SeeKlein v. Freedom Strategic Partners, LLC, 595 F. Supp. 2d 1152, 1160 (D. Nev.
2009) (ordering jusdictional discovery regarding the fiduciary shield doctrine to be joined with
merits discovery on grounds of efficiency).

254 SeeCasAD & RICHMAN, supranote?1, at 13 (noting how this practice can impinge on
"the very right the jurisdictional basis requirements are designed to protect: the right not to
have to litigate that case in that forum").

255 Exhibit A to Plaintiff© Preliminary Opposition to Motion to Dismiss for Lack of
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The same plaintiff could simultaneously seek to obtain the following
documentsusing a broad definition d@lfie term "documenthatincludes both
print and electronic material®

(1) All documents regarding the formatiai Freedom Wireless,
Freedom Strategic, and the Nevada Partnerships.

(2) All documents that Freedom Wireless, Freedom Strategic, and
any of the Partnerships have filed with the State of Nevada, or any
of its governmental subdivisions, since their inceptiofi$is
request includes, but is not limited to, all annual lists required to
be filed by Freedom Strategic and Freedom Wireless under N.R.S.
86.263 and N.R.S. 78.150.

Personal Jurisdiction and Moti to Conduct Jurisdictional Discovery aKlein, 595 F. Supp.
2d 1152 (No. 2:08v-01369PMP-PAL).

256. Document requests typically define "documents” by incorporating the "same broad
meaning as in Rule 34 of the Federal Rules of Civil Procedure" ahdling, by way of
example rather than limitation:

letters, electronic mail (email), tape recordings, video and audio recording, reports,
agreements, communications including intracompany communications,
correspondence, telegrams, memoranda, summariessastse photographs,
micrographics, models, statistical statements, graphs, schematics, circuit diagrams,
software and firmware and printouts of instructions contained therein, flow charts,
state diagrams, engineering specifications, hardware specificagmftware and
firmware specifications, requirements specifications, systems specifications,
assembly drawings, system guides, engineering reports and notebooks, charts,
results of tests, plans, drawings, minutes or records of meetings including project
team and directofs meetings minutes or records of conferences, project
development timelines, expressions or statements of policy, lists of persons
attending meetings or conferences, customer lists, reports and/or summaries of
interviews, reports and/or smnaries of investigations, opinions or reports of
consultants, appraisals, records, reports or summaries of negotiations, brochures,
pamphlets, advertisements, circulars, trade letters, press releases, drafts of any
documents, revisions of drafts of any downts, cancelled checks, bank
statements, invoices, receipts and originals of promissory notes, surveys, computer
printouts, computer disks and all other electronic or magnetic storage media.

Exhibit A to Declaration of Matthew S. Jorgenson in SuppoRlaintiff SyntheéMotion to

Compel Jurisdictional Discovery at2, Synthes (U.S.A.) v. G.M. Dos Reis Jr. Ind. Com. de
Equip. Medico, 2007 WL 2238900 (S.D. Cal. Aug. 2, 2007) (No.-8\WW@0309L-AJB); see

also Fep. R. Civ. P. 34 (including ‘any designad documents or electronically stored
informationd including writings, drawings, graphs, charts, photographs, sound recordings,
images, and other data or data compilaios®red in any medium from which information can

be obtained either directly or, if oessary, after translation by the responding party into a
reasonably usable fofn Furthermore, any documents with maips that are "not a part of the
original text" are considered separate documents, and attachments to any item are considered
part of he documentld.
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®)

(4)

®)

(6)

()

(8)

9)

All agreements among any of the Individual Defendants that relate
to the 067 patent litigatn.

All employment or compensation agreements between the
Individual Defendants on the one hand and Freedom Strategic or
Freedom Wireless on the other hand.

All documents that reflect compensation or other remuneration
paid by Freedom Strategic, Freedorirééss, or the Partnerships
on the one hand to any of the Individual Defendants on the other
hand from the inception of each entity.

All documents that reflect any of the Individual Defendants
individual ownership or control interests in Freedom Sgiate
Freedom Wireless, or the Partnerships from the inception of each
entity.

All documents used by the Defendants to solicit investment for
the partnerships.

A list of the names and address [sic] of each Nevada resident who
invested in a Partnership.

A li st of the names and address [sic] of each Nevada resident who
was solicited for a Partnership investment but who did not invest.
This request also includes providing copies of all correspondence
and written communications with the potential Nevada investo

(10)The complete file for each Nevada investor including all

correspondence and documents circulated between the investor
and Defendants.

(11)All documents signed by any Defendant in connection with

business in Nevada, including, for example, leases, bankrasco
hotel facilities, document storage, compliance with Nevada
corporation, LLC, and Partnership laws, and compliance with
Nevada tax laws.

(12) All documents to which any Defendant is a party that provides for

application of Nevada law.

(13)Calendars, expenseparts, plane tickets, and hotel receipts that

show the date of each business visit by Defendants to Nevada
regardless of whether personal activities were mixed with business
activities.
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(14)The billing records for each Nevada law firm employed by the
Defendang for any matter other than this lawsuit and the Crown
litigation.

(15)A list of the names and addresses of each Nevada person hired by
Defendants for any full or patime work. This request includes
copies of all documents that will show the nature of tbekvor
services provided.

(16)The pleadings from all litigation in Nevada court to which
defendants have been a party (exclusive of those in this case and
the Crown litigation).

(17)Documents showing the dates and amount of money raised from
Nevada investors’

Thecourt in question granted both the deposition and document production
requests in fulf>®

Even without an irdepth understanding of the underlying litigation, one
can see how these discovery orders require defendants to undertake extensive
efforts to prodae the necessary persons and documents. Furthermore, this
example is by no means unusual in its scope. Other jurisdictional discovery
requests in this area of law are similarly bré&dOne party has even gone so
far as to argue that personal jurisdintishould be based on "equitable
grounds,” although the request was deff@d.

257. Exhibit B to Plaintiff$ Preliminary Opposition to Motion to Dismiss for Lack of
Personal Jurisdiction and Motion to Conduct Jurisdictional DiscoveryZtKlein, 595 F.
Supp. 2d 1152 (No. 2:68/-01369PMP-PAL).

258 See Klein595F. Supp. 2d at 1160 ("Although jurisdictional issues might increase the
scope of discovery to some extent, granting jurisdictional discovery separate from general
discovery would be inefficient. The Court therefore orders the parties to consider jonsdlict
issues in the regular course of discovery.").

259 See, e.gN. Am. Catholic Educ. Programming Found., Inc. v. Cardir#&,F.3d 8,

18 (1st Cir. 2009) (noting possibility of agency or joint venture jurisdictiod)aBoosx rel
Estate of Weingeffov. Pilatus Aircraft Ltd. 566 F.3d 94, 1089 (3d Cir. 2009) (describing
elements of agency jurisdiction); Noble Sec., Inc. v. MIZ&@ngitd., 611 F. Supp. 2d 513,
5361 38 (E.D. Va. 2009) (outlining facts associated with conspiracy jurisdiction); Maecsk,
v. Neewra, Inc., 554 F. Supp. 2d 424, 482 (S.D.N.Y. 2008) (discussing factual issues
involved in conspiracy and agency jurisdictioimre Terrorist Attacks on Sept. 11, 2001, 440
F. Supp. 2d 281, 2887 (S.D.N.Y. 2006) (concerning conspiracyigdiction); In re New
Motor Vehicles Canadian Exp. Antitrust Litig., 307 F. Supp. 2d 145{35TD. Me. 2004)
(concerning conspiracy jurisdiction).

260 SeeMIZ Engyy, Ltd, 611 F. Supp. 2dt545 46 ("Noble has provided no case law to
support its argumestthat equitable grounds may serve as shk basis for personal
jurisdiction. In addition, none of these arguments have any merit.").
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(2) Constitutional Authority

Legislative authority for federal jurisdiction is only one part of the
analysis. Federal courts must also undertake a constitutional inquiry into the
propriety of exercising jurisdiction over the defend@ht.

The central inquiry is one of fairness, which "recognizes both the practical
expenses and burdens of subjecting a party to a lawsuit in a distant court and
the sometimes substantial differences agnihe laws of the several staté%."
Although the fundamental test regarding the extent of constitutional limits of
federal courts was enunciated in 194fiternational Shoe Co. v. Washington
(i.e., the "minimum contacts" te<ff no one thought at thisrte to consider the
decisiorts impact on jurisdictional discovery, quite possibly for the simple
reason that jurisdictional discovery had not yet even begun to déd&lop.
Furthermore, when jurisdictional discovery began to achieve some legitimacy
in the 190s, courts and commentators failed to consider how a purposefully
vague and highly faetpecific constitutional analy$f would affect
jurisdictional discover§ something that was, in retrospect, a bit of an
oversight?®®

261 SeeEPSTEIN ET AL, supranote 15, 8 6.04 (examining issues that masise when
addressing the constitutional prong of the personal jurisdiction inquiry, including minimum
contacts, general and specific jurisdiction, transient jurisdiction, and virtual jurisdiction). One
area where change with respect to constitutionatdim occurring rapidly involves internet
jurisdiction. Although a discussion of these issues is beyond the scope of this Article, it is
interesting to see how courts and commentators have struggled (often unsuccessfully) to deal
with fact patterns thato not easily fit into traditional models of jurisdictioBee, e.g.Toys
"R" Us, Inc. v. Step Two, S.A., 318 F.3d 446, 456 (3d Cir. 2003) (suggesting a need for a
deferential approach to jurisdictional discovery in internet caBeERNETJURISDICTION SUB-

CoMM., AMERICAN BAR ASSN, GLOBAL INTERNETJURISDICTION: THEABA/ICC SURVEY passim
(2004), available at http://meetings.abanet.org/webupload/commupload/CL320060/news
letterpubs/ABA_Jurisdiction_Survey Results_2004.pdf (cataloging results from ay surve
examining "the practical effects of Internet jurisdiction on companies worldwidieterson,
supranote?2, at 474 75 (discussing the "seminal" caseZippo Manufacturing Co. v. Zippo
Dot ComInc., 952 F. Sipp. 1119 (W.D. Pa. 1997)); Armstrorsgipranote237, at 66 69, 83

85 (discussing appropriate jurisdictional standard in internet cases).

262 Ellis v. Fortune Seas, Ltd., 175 F.R.D. 308, 311 (S.D. Ind. 1997).

263 Intd Shoe Co. v. Washington, 326 U.S. 310, 316 (194&jrfg"due process requires
only that. . . to subject a defendant to a judgment in personam, if he be not present within the
territory of the forum, he have certain minimum contacts with it gwattthe maintenance of the
suit does not offendraditional notions of fair play and substantial jusBidguotingMilliken
v. Meyer, 311 U.S. 457, 463 (1940))).

264 See supraotes30i 83 and accompanying text (regarding historical development).

265 See, e.g.Intd Shoe Cq.326 U.S. at 319 (noting that the adjudioatof personal
jurisdiction "cannot be simply mechanical or quantitative").

266. See, e.gOpperneimer Fund, Inc. v. Sanders, 437 U.S. 340j 3831978) (deciding
that discovery rules are not the proper tool for obtaining the names and addresses of the class
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The other reason whinternational $ioe did not raise any alarms
regarding any nascent right to jurisdictional discovery relates to the way in
which the minimum contacts test was viewed and implemented at th& time
Although federal cases had been growing in size and complexity since the
1940s2%® the effects of increased national and international commerce and
travel had not yet been felt at the highest levels of the juditfaihat would
not happen until the 1980s, with a string of cases beginningMattd-Wide
Volkswagen Corp. v. Woods&'®

Ever sincaNorld-Wide Volkswagewas handed down, the Supreme Court
and lower federal courts have struggled to provide an appropriate definition of
minimum contacts with the foruf?* Some attempts to clarify the test have
been mad& primarily by differetiating between general jurisdiction and

members in a class action); J.E.€upranote 2, passim(failing to discuss the minimum
contacts test).

267. SeeSilbermansupranote90, at 755 56 (claiming the test imternational Sho&vas
and remains relatively easy to implement).

268 SeeBone,Twomby, supranote60, at 895 96 ("The 1938 drafteéshoices also made
pragmatic sense in light of the way litigation actually worked in the early twentieth century.
Many cases were rather small affairs; the hugemplex case of today was relatively
unknown.");see als®razil, Adversary Charactesupranotel, at 1307 ("Since 1962 there has
been a staggering rate of inflation in all aspects of litigatédated cots, including attorneys
fees, transportation, document reproduction, and transcripts of oral depositions.").

269 SeeWorld-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980)
(addressing the conflict between the "increasing nationalization of caminand the
"economic interdependence of the Statesdesired by the Framers").

270 See idat 28, 295(noting that"dorseeability alone has never been a sufficient
benchmark for personal jurisdiction under the Due Process Clansiead, courtust find
"purposeful contactsaand the'reasonableexercise of jurisdiction

271 See, e.gAsahi Metal Indus. Co. v. Superior Court, 480 U.S. 102) 1321987)
(agreeing that the twpart test innternational Shoshould be applied but failing to pride a
clear description of whether minimum contacts requires the defendant to "purposefully direct"
its conduct toward the forum); Burger King Corp. v. Rudzewicz , 471 U.S. 4627&{8985)
(requiring exercise of jurisdiction to be reasonable); Heler@stNacionales de Colom., S.A. v.
Hall, 466 U.S. 408, 4135 (1984) (distinguishing between specific and general jurisdiction);
EPSTEIN ET AL, supranote15, § 6-14.1 ("Despite the Supreme Cdsrhumerous &mpts to
identify the minimum contacts required to establish personal jurisdiction, a definitive standard
remains elusive.");LAWRENCE W. NEWMAN & MICHAEL BURROwWS THE PRACTICE OF
INTERNATIONAL LITIGATION 111-104 (JurisNet, LLE (2009) ("The extent to whih a foreign
defendant who places goods into thzeam of commeréen the United States is subject to
jurisdiction in United States courts is unclear."); LiddgilbermanReflections oBurnham v.
Superior Court Toward Presumptive Rules of Jurigtha and Implications for Choice of Law
22 RUTGERSL.J. 569, 578 (1991) ("Admittedly, thiaternational Sho¢est produced a rather
unclear constitutional standard, although later Supreme Court cases introduced additional
refinements such as a requiremidrat the defendant not only hadmntacthbut that they be
¢purposefubcontacts and that the defendant intentionally direct activity toward the forum.").
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specific jurisdictioA’® but this development had nothing to do with easing the
burden of jurisdictional discovery on defendaftdndeed, the ability to argue
both jurisdictional grounds, in the alternative, mehasdefendants often need

to produce information in response to requests regarding both types of
jurisdiction®™*

The current constitutional inquiry constitutes a mfatitor, factspecific
inquiry thatprovides little or no guidance as to what facts otdis are most
persuasivé’® The central features of what is fair, just, and reasonable in a
constitutional due process analysis involve highly subjective, natural law
principles, which maksthe jurisdictional discovery process extremely difficult
and inwlved?”® Even if the parameters of the minimum contacts test itself
could be discerned and narrowed, the andlysisd the realm of discoverable
fact®d would nevertheless be subsequently expanded by the need for courts to
determine that the exercise of juligtion is "reasonable” through the use of
various "gestalt factoré* Notably, reasonableness inquiries can both expand

272 SeeHelicopteros Nacionales de Colom., S#466 U.S.at413 15 (distinguishing
between spefic and general jurisdiction). General jurisdiction looks at whether the defendant
has established some sort of "presence” in the forum through "continuous and systematic"
business activity within the relevant territory, whereas specific jurisdictiors lao#aims that
"arise out of" or "relate to" a defendénnctivity in that forum.ld.

273 SeeEPSTEINET AL, supranotel5, § 6.042 (noting that instead "[t]he distinction arose
as an analytical device thstinguish the degree of contact with the forum in any given case").
Slight differences in approach exist, depending on whether the claim involves tort claims,
including product liability, or contract claim&ee, e.gAsahj 480 U.S. at 112 (regardjriort
and contract claims related to the sale of valves for tire tuBesjer King 471 U.S. at 47&9
(regarding contract claims relating to a franchise agreenat)g-Wide Volkswages44 U.S.
at 29798 (regarding tort and contract claims relatittg the manufacture and sale of
automobiles).

274.  See, e.g.Synthes (U.S.A.) v. G.M. Dos Reis Jr. Ind. Com. de Equip. Me&ig8,

F.3d 1285, 1291 (Fed. Cir. 2009) ("[T]he court performed a due process analysis considering
contacts between GMReis and thdiora as a whole pursuant to Rule 4(k)(2). The court
considered the nation as the forum for its analysis of both general and specific jurisdiction."
(citations omitted)).

275 SeeEasterbrooksupranotel, at &3 44 ("If we want to cope with th@roblendof
discovery, we must do away with mdiéictor standards, replacing them with rules that call for
inquiry into a limited number of objectively ascertainable facts."); Silbersugranote90, at
759 (noting the minimum contacts test looks at "the level of contacts required fliepeod
the particular nature of the claim, the type of litigation, and possibly the parties").

276. SeeSilberman,supranote 90, at 763 (comparing the European approach to the
Supreme Coué need to "reach for some natural justice principle brooding omnipresent in the
sky"); Silbermansupranote271, at 572 (noting "Justice Scafiaconcern that "this subjective
standard, . . necessarily involves a detailed factual inquiry for a question that should be settled
quickly and at the outset of the litigation™).

277. SeeBurgerKing Corp. v. Rudzewicz471 U.S. 462, 477 (1985) (listing factors courts
may consider to "establish the reasonableness of jurisdictionfjed States v. Swiss Am.
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and contract a cou# jurisdiction, so they are an important part of the current
constitutional analysi&’®

The types of facts that sde relevant to a constitutional inquiry regarding
personal jurisdiction are virtually innumeraBld. However, atypical
jurisdictional discovery request regarding both generaspadific jurisdiction
might include a request for the following documéits:

(1) All documents relating to the sale of any GMReis product to any
person or entity in the United States.

(2) All documents relating to the sale of GMReis products to a
veterinary medical supply company located in Massachusetts.

(3) Alldocuments relatig to any discussions, negotiations, inquiries,
offers or communications occurring, in whole or in part, in the
United States relating to the purchase, sale, possible purchase or
possible sale of GMReis products..

(4) Alldocuments relating to any discimss, negotiations, inquiries,
offers or communications relating to the purchase, sale, possible

Bank, Ltd.,274 F.3d 610, 635 (1st Cir. 2001) (Lipez, J., dissenting) ("Even if they do not alter
the constitutionl balance, the gestalt factors can be important in determining whether the
plaintiffés jurisdictional showing igcolorabléenough to support a request for jurisdictional
discovery.");Tom& of Me. v. AcmeHardesty Co., 247 F.R.D. 235, 239 (D. Me. 200f3]n
exercise of jurisdiction must not offend traditional notions of fair play and justice as measured
by a collection offgestalt factor€l); EPSTEIN ET AL, supranote 15, § 6.01 (discussing the
constitutonal requirement of an "overall reasonableness test" when "reviewing questions of in
personam jurisdiction"NEwmMAN & BURROWS supranote271, at 11I-105 ("The court found
that Gexceptional circumstanaggistfied a stay, based on a number of factors, including the
following: (1) the similarity of the two actions; (e promotion of judicial efficiency; (3he
adequacy of the relief available in the alternative forum"); Silbermansupranote271, at
579 81 (noting the bifurcated approach to reasonableness is "certain to cause mischief" and
result in "increased transaction costs that are inappropriate for issues which need to be
determined quickly and ediently at the outset of litigation"). Professor Linda Silberman
favors a clear rule approach to jurisdiction that avoidééasonableneéiquiry in every
situation.” Id. at 576.

278 SeeSilbermansupranote271, at 579 n.49 (noting Justice Brendatiwo roles for
Geasonablenedsinquiries).

279 See, for example, Ellis v. Fortune Seas, Ltd., 175 F.R.D. 308, 312 (S.D. Ind. 1997),
claimingthat"[ijn cases based on alleged contracts between the péanesild be an unusual
case where the plaintiff should need discovery to show specific jurisdiction linking the
defendant and the controversy to the forum" because the plaintiff should already be in
possession of the necessary fagtswever discovery ould still be sought to establish specific
jurisdiction outside the contractual settirfgee idat 311("It is well established that a federal
district court has the power to require a defendant to respond to discovery requests relevant to
his or her mabn to dismiss for lack of personal jurisdiction.")

280, Again, "documents" are defined very broad8upra note256.
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purchase or possible sale, in the United States, of GMReis
products. . .

(5) Alldocuments relating to any discussions, negotiations, inquires,
offers or commurdations relating to the purchase, sale, possible
purchase or possible sale of GMReis products involving any
person in the United States..

(6) All documents concerning any discussions, nhegotiations,
inquiries, offers or communications occurring in San Djeg
California relating to the purchase, sale, possible purchase or
possible sale of GMReis products..

(7) All documents relating to the February 2007 American
Association of Orthopaedic Surgeons Annual Meeting in San
Diego, California. . .

(8) Documents stiicient to show what products were displayed by
GMReis at the February 2007 American Association of
Orthopaedic Surgeons Annual Meeting in San Diego,
California.. . .

(9) All documents and information, including product literature,
displayed or distributed athe February 2007 American
Association of Orthopaedic Surgeons Annual Meeting in San
Diego, California. . .

(20)All communications with any individual or entity that visited the
GMReis booth at the February 2007 American Association of
Orthopaedic Surgeornnual Meeting in San Diego, California
and all documents related thereto.

(11) All documents concerning any Trade Show in the United States
attended by GMReis.. .

(12) Documents sufficient to show what products were displayed by
GMReis at any Trade Show the United States.. .

(13)All documents and information, including product literature,
displayed or distributed at any Trade Show in the United
States. . .

(14) All communications with any individual or entity that visited the
GMReis booth or display areaaty Trade Show in the United
States. . .
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(15) All documents relating to the transport of GMReis products into and
out of the United States in February 2007 including, without
limitation, customs forms.. .

(16) All documents relating to the transport of GMRe@jucts into and
out of the United States at any time including, without limitation,
customs forms.. .

(17) All documents, including drafts, related to or that form the basis for
any statements made in the April 4, 2007 declaration of Geraldo
Marins Dos ReisJr.. ..

(18) All documents, including drafts, related to or that form the basis for
any statements made in the April 4, 2007 declaration of Jose Luiz
Landa Lecumberri.. .

(19)All documents relating to or concerning U.S. Patent No.
7,128,744%"

The plaintiff in this dispute also sought discovery of a Rule 30@j(6itness on
the following subjects:

(1) GMReigattendance at the February 2007 American Association of
Orthopaedic Surgeons Annual Meeting in San Diego, California.

(2) Communications regarding GMRéigrodicts with anyone who
visited the GMReis booth at the February 2007 American
Association of Orthopaedic Surgeons Annual Meeting in San Diego,
California, both during the meeting and subsequently.

(3) The sale of any GMReis product to anyone who attended the
February 2007 American Association of Orthopaedic Surgeons
Annual Meeting in San Diego, California.

(4) Any discussions, negotiations, inquiries, offers or communications
relating to the purchase, sale, possible purchase or possible sale of
GMReis products wittany individual or entity that attended the
February 2007 American Association of Orthopaedic Surgeons
Annual Meeting in San Diego, California.

281 Exhibit A to declaration of Matthew S. Jorgenson in Support of Plaintiff Sydthes
Motionto Compel Jurisdictional Discove8yntheqU.S.A.) v. G.M. Dos Reis Jr. Ind. Com. de
Equip. Medico, 563 F.3d 1285 (Fed. Cir. 2009) (No-@7-309-L-AJB).

282 SeeFeD. R.Civ. P.30(b)(6) (describing the procedures necessary \ataiice or
subpoena isitected to an organization for a deposition).
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(5) GMReigattendance at any Trade Show in the United States.

(6) Communications regarding GMReis products with anyohe w
visited the GMReis booth or display area at any Trade Show in the
United States, both during the Trade Show and subsequently.

(7) The sale of any GMReis product to anyone who attended a Trade
Show in the United States.

(8) Any discussions, negotiations, ingesij offers or communications
relating to any purchase, sale, possible purchase or possible sale of
GMReis products with any individual or entity that attended a Trade
Show in the United States.

(9) The sale of any GMReis product (1) in the United States o (2)
any individual or entity in the United States.

(10) The transport of any GMReis products into the United States at any
time.

(11) Any discussions, negotiations, inquiries, offers or communications
occurring, in whole or in part, in the United States relatingp¢o
purchase, sale, possible purpose or possible sale of GMReis
products.

(12) Any discussions, negotiations, inquiries, offers or communications
relating to the purchase, sale, possible purchase or possible sale, in
the United States, of GMReis products.

(13) Any discussions, negotiations, inquiries, offers or communications
relating to the purchase, sale, possible purchase or possible sale of
GMReis products involving any person in the United States at the
time of said discussions, negotiations, inquiries, offers o
communications.

(14) The subject matters addressed in the April 4, 2007 declaration of
Geraldo Marins Dos Reis, Jr. and the April 4, 2007 declaration of
Jose Luiz Landa Lecumbeff?

283 Exhibit B to ceclaration of Matthew S. Jorgenson in Support of Plaintiff Syldthes
Motion to Compel Jurisdictional Discovei§ynthes563 F.3d 1285 (No. QZV-309-L-AJB).
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Depositions of two named individuals were sought as3ellhe court granted
both the document and deposition requests iffull.

This example is by no means unusual. Other jurisdictional discovery
requests in this area of law are similarly bré&dSome go even further,
requesting information concerning:

(1) the physical presence tiie defendant and/or its employees,
agents or independent contractors in the forum, including but not
limited, to any offices maintained in the forum, the presence and
activities of any general or limitgourpose agent who is resident
or operates in the fam, and/or any travel (regardless of duration
or purpose) of the defendant and/or its employees in the forum;

(2) any and all assets of the defendant in the forum, including but not
limited to, bank accounts, real property and personal property of
any type (ncluding but not limited to inventory), whether held
individually or jointly;

(3) any and all corporate affiliates (including subsidiaries, parents,
branch offices or associated firms) based in the forum; and/or

(4) any and all contacts and/or customers basetidrfdrum who
logged onto the defendd@stwebsite?®’

284.  Exhibits G D to declaration oMatthew S. Jorgenson in Support of Plaintiff Synthes
Motion to Compel Jurisdictional Discovei§ynthes563 F.3d 1285 (No. ZV-309-L-AJB)
(requesting depositions of Geraldo Marins Dos Reis, Jr., and Jose Luiz Landa Lecumberri).

285 See Synthe$63 F.3l at 1290("[A] magistrate judge granted Syntliesnotion to
compel jurisdictional discovery relating to GMRisiscontacts with the United States for
purposes of Rule 4(k)(2).").

286. Furthermore, some questions exist regarding "the appropriate time dregmsdssing
whether a defendafst contacts with the forum are sufficient for purposes of personal
jurisdiction,” but "there is a dearth of caselaw" on that subject. McMullen v. Eur. Adoption
Consultants, Inc., 109 F. Supp. 2d 417, 419 (W.D. Pa. 26@8)d. at 420 (using a "faet
specific, casdy-case" inquiry)see also In r@errorist Attacks on Sept. 11, 2001, 440 F. Supp.
2d 281, 285 (S.D.N.Y. 2006) (noting "[t]here is no bright line rule capable of helping a court fix
the appropriate lockack perbd for every case" but stating six years had been used in several
different instances).

287. See, e.gHelicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 416 (1984)
("Helicolés contacts with Texas consisted of sending its chief executiverdéiieluston for a
contractnegotiation session; accepting into its New York bank account checks drawn on a
Houston bank; purchasing helicopters; and sending personnel to Bslfacilities. . . .");
Synthes563 F.3dat 1289(concerning attendanee trade shows)Viwa v. Shell Petroleum
Dev. Co. of Nig. Ltd., 335 Fed. Afdp 81, 8182 (2d Cir. 2009) (concerning barrels of oil
imported to the United States, a public relations claim targeting the United States, and travel to
the United States for tmraing and developmentliC Inv. Group LC v. IFX Markets, Ltd., 529
F.3d 1087, 1091 (D.C. Cir. 2008) (concerning "maintenance of an interactivsitweb
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Some jurisdictional discovery requests even go so far as to simply ask for
all documents concerning the contention regarding jurisdiétfon.

Again, the breadth of these discovery requests and the amount of
preparation the defendant must undertake to comply with the order are
staggering. Although defendants can seek some protection from thétourt,
there is no guarantee that such protection will be forthcoming, as indeed it was
not in the examples cited almv Furthermore, many district courts will be
loath to limit jurisdictional discovery on constitutional issues given Supreme
Court precedent indicating that "even a single act can support jurisdiction."

As the preceding shows, the constitutional testaroigg the outer limits
of U.S. federal courfgurisdiction have become a leading cause for extensive
jurisdictional discovery, far beyond any sort of limited inquiry that might have
been initially contemplatedHowever, he courtdinquiries are not linted to
the realm of personal jurisdiction alone.

b. In Rem and Quagh-Rem Jurisdiction

Though most cases proceed in persorgimalso possible far plaintiff
toassert jurisdiction in rem and qudsirem. According to the Supreme Court

accessiblé and used in the District" and regular telephone calls to the defendant at his
District of Columbiaoffice); Dever v. Hentzen Coatings, Inc., 380 F.3d 1070, 19648th Cir.

2004) (describing facts relating to general jurisdiction); CollegeSource, Inc. v. AcademyOne,
Inc., No. 08cv-1987 H(CAB), 2009 WL 2705426, at *4 (S.D. Cal. Aug 24, 2009) (upti
required production of all registered users of a website and phone records for a three year
period);In re Chocolate Confectionary Antitrust Litig., 602 F. Supp. 2d 538, 573 n.38 (M.D.
Pa. 2009) (outlining issues the court thought relevant to explor@gdiurisdictional
discovery); Hansen v. Neumueller, 163 F.R.D. 471, 476 n.4, 477 (D. Del. 1995) (outlining
contents of affidavit in support of jurisdiction and contents of discovery reqNestMAN &
BurROwWS supranote271, atlll -104 ("With regard to foreign defendants, courts have generally
found the requisite minimum contacts where the foreign defendant has engaged in some
purposeful activity in the forum, including marketing and advertising in the f&yum.

288 SeeDefendant AMTRANs Motion to Compel Jurisdictional Discovery at 5, Sony
Corp. v. AMTRAN Tech. Co., 2009 WL 2634481 (N.D. Cal. Aug. 24, 2009) (No-&:08
05706JFHRL) (requesting all documents concerning jurisdiction under the Declaratory
Judgnents Act).

289 SeeFeD. R. Civ. P. 26(c) (concerning the availability of protective orders during
discovery).

290 Burger King Corp. v. Rudzewicz , 471 U.S. 462, 475 n.18 (13&&NIcGee v. Ind
Life Ins. Co., 355 U.S. 220, 223 (1957) (noting such singintact must nevertheless be
"substantial"). Other inquiri@ssuch as those regarding domidilalso require a court to do a
"review of the totality of the evidenceslhce"no single factor is conclusive." Comprehensive
Care Corp. v. Katzman, No. 8:48-1375, 2009 WL 3157634, at *2 (M.D. Fla. Sept. 25,
2009) (quotations omitted).
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case ofShaffer v. Heitnef®* courts considering quasi-rem (and possibly in
rem) jurisdiction must undertake the same kind of constitutional inquiries that
they do in cases involving personal jurisdictféh.Therefore, jurisdictional
discovery regarding the reasdnieness of the forum, including the defen&ant
relationship to the forum, may be required in cases involving in rem and quasi
in-rem jurisdiction®® The scope of these inquiries would be the same as in
disputes involving personal jurisdictiéH.

However, defendants in cases involving in rem and clmsem
jurisdiction may be subject to other kinds of jurisdictional discovery as well.
For example, plaintiffs in such cases could request jurisdictional discovery to
help them ascertain the presence of prypeurrently located in the United
States that would give rise to this type of jurisdicfith. This sort of
jurisdictional inquiry is similar to some of the issues that arise with respect to
subject matter jurisdiction, which is discussed in the nexiosect

291 SeeShaffer v. Heitner, 433 U.S. 186, 212 (1977) (concluding that "all assertions of
statecourt jurisdiction must be evaluated according to the standards set fortérirational
Shoeand its progeny").

292 Id.; see alsdCAsAD & RICHMAN, supranote21, at 48 ("For the most part, the same
principles govern challenges to jurisdiction in actions in rem and quasi in rem asrapply i
actions in personam."EPSTEIN ET AL, supranote 15, § 3.05 ("In Shaffer v. Heitnerthe
Supreme Court determined that the presence of property in a state might bear on jurisdiction by
providing the necessacontacts when the claims to the property itself were the source of the
underlying controversy between the parties to the suBU}.sedBurnham v. Superior Court,
495 U.S. 605, 61122 (1990) (discussing limitations to the holdingShaffe}; id. at 620
("Shaffer like International Shoginvolved jurisdiction over an absent defendant, and it stands
for nothing more than the proposition that whendhmimum contadithat is a substitute for
physical presence consists of property ownership it milst,other minimum contacts, be
related to the litigation.").

293 SeeBase Metal Trading, Ltd. v. OJSC "Novokuznetsky Aluminum Factory," 283 F.3d
208, 213, 216 (4th Cir. 2002 ffirming the district coufs denial of jurisdictional discovery in
case involing in rem jurisdiction after finding that "the plaintiff simply want[ed] to conduct a
fishing expedition in hopes of discovering some basis of jurisdictituoliSEELLEN TEITZ,
TRANSNATIONAL LITIGATION 44 (1996) (stating quagi-rem jurisdiction requis minimum
contacts and fairness undshafferand that the Supreme Court "explicitly left open” the
question of whether in rem jurisdiction could survive without minimum contacts).

294 See supraotes261i 90 and accompanying text (discussing the scope of jurisdictional
discovery relevant to a constitutional inquiry regarding personal jurisdiction).

295 See, e.gGlencore Grain Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d
1114, 1128 (9th Cir. 2002) ¢ting there was no known property on which to base jurisdiction,
but noting the situation could change if the plaintiff were to discover property owned by the
defendant in the forunsee als&Clermont,supranote2, at 1004 (describing jurisdictional facts
to be proven in in rem and qudsirem proceedings); S.l. Stronlgpvisible Barriers to the
Enforcement of Foreign Arbitral Awards in the United Sta2d49).INTG. ARB. 439, 450(2004)
(discussingslencoreGrain andBase Metal Tradingn the context of jurisdiction).
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c. Subject Matter Jurisdiction

In addition to jurisdiction over a person or property, federal courts must
also confirm their jurisdiction over the subject matter of a dispute before
proceeding to an adjudication on the méfits Analyses regardingubject
matter jurisdiction in federal courts often involve questions of law rather than
questions of fact?’” However thisis not always the case.

For example, jurisdictional discovery may be necessary to help the court
confirm that the jurisdictional mimum exists in a diversity caé®. Though
the factual matters might be relatively easy to ascertain in some instances (as
would be the case if the jurisdictional amount were based on a mathematical
calculation involving an employé annual salary or argj out of a
contractually designated damages provision), they can quickly expand to
require inquiries into a multitude of issues. For example, discovery might be
requested to ascertain whether the defendant engagiakilicious, willful or
outrageougconduct” that would support an award of treble damagjasg
those damages could be used to help make up the jurisdictional &flount.

Other jurisdictional discovery requests relate to whether a claim falls
under a particular federal stati8. In some casegurisdictional discovery

296. SeeEPSTEIN ET AL, supranote 15, §5.02 ("[U]nder U.S. law, a court may not
consider a case unless it has both subject matter and in pergoisaiiation.”). Notably, a
defendant may be simultaneously subjected to discovery regarding personal jurisdiction and
subject matter jurisdiction.

297. See id§5.04 (discussing both the constitutional and statutory requirements that a
party must meet iorder to obtain federal jurisdiction).

298 See?28 U.S.C.8§1332(a) (2006) (defining the statutory minimum amount in
controversy required for diversity jurisdiction); Kovacs v. Chesley, 406 F.3d 393, 395 (6th Cir.
2005) (discussing the proper standardewealuating whether the amount in controversy has
been satisfied after jurisdictional discovery and finding that “[ijt must appear to a legal certainty
that the claim is really for less than the jurisdictional amount to justify dismisBagjeIN ET
AL., supranote 15, §5.04 (referring to the $75,000 amount in controversy requirement);
Clermont,supranote 2, at 100808 (discussing the prima facie standard of proof to determine
jurisdictional amount); Layne Kruse & Rebecca H. Benavid&bject Matter Jurisdiction in
Federal Court in International Casgi® INTERNATIONAL LITIGATION: DEFENDING AND SUING
FOREIGN PARTIES IN U.S.FEDERAL CoURTS 133, 15750 (David J. Levy ed., 2003) ("Section
1332 provides thalistrict courts shall have original jurisdiction of all civil actions when the
matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and
is between citizens of different states.").

299 See, e.g.Anthony v. Sec. Pac.ifr. Serv., Inc., 75 F.3d 311, 317 (7th Cir. 1996)
(finding that "[t]he district court correctly concluded that by failing to be able to allege
dmalicious, willful, or outrageoudsconduct" after jurisdictional discovery, "plaintiffs
disqualified themselvefsom punitive damages").

300 See, e.g.Eaton v. Dorchester Dev., Inc., 692 F.2d 727,i330(11th Cir. 1982)
(noting a request for jurisdictional discovery to demonstrate the Interstate Land Sales Full
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regarding a federal cause of action mirrors that of meased discovery,
creating the sammortsof problems that were discussed earlier with respect to
certain state longrm statuted™

Perhaps the most involved discoveryuests concerning subject matter
jurisdiction involve whether a corporate or other juridical person is a "citizen"
of a particular state for purposes of diverdify.Investigations can involve,
among other things, the "nerve center” for the corporation’,dperations
center,” or whether the entity is part of a "web of corporate entities," all highly
factspecific inquiries® Interestingly, some courts have suggested that the
standard for permitting jurisdictional discovery on diversity of citizenship may
be higher than it is with respect to questions involving personal jurisdiction or
subject matter jurisdiction involving a federal questin.

Disclosure Act applied).

301 See, e.gFreeman v. Ured States, 556 F.3d 326, 348 (5th Cir. 2009) (concerning
immunity under the Stafford Act); Wiwa v. Shell Petroleum Dev. Co. of Nig., 335 Fx&ip
82 (2d Cir. 2009) (concerning jurisdictional discovery for suit instituted under the Alien Tort
Claims Act, a federal statute); DDB Tech., L.L.C. v. MLB Advanced Media, L.P., 517 F.3d
1284, 1291 (Fed. Cir. 2008) (concerning jurisdictional discovery for claims instituted under
federal patent lawskee supranotes235 59 and &companying text (discussing legislative
authority for federal jurisdiction).

302 See28 U.S.C.§1332(c)(1) (2006) (defining how citizenship is determined for
corporations)id. § 1348 (concerning jurisdiction over national banking associatises)e.g
Wachovia Bank v. Schmidt, 546 U.S. 303, 306 (2006) ("For diversity jurisdiction purposes,
therefore, Congress has discretely provided that national GElvds . . be deemed citizens of
the States in which they are respectively locét&tie questia presented turns on the meaning,
in 8 134&s context, of the wordocatedd' (citations omitted))Grupo Dataflux v. Atlas Global
Group, L.P.,541 U.S. 567, 57478 (2004) (finding that a change in the citizenship of the
partnership after the time of filg could not cure the jurisdictional defec@arden v. Arkoma
Assocs.494 U.S. 185, 195 (1990) ("[W]e reject the contention that to determine, for diversity
purposes, the citizenship of an artificial entity, the court may consult the citizenshiptiodtess
all of the entitgs members.")Koehler v. Bank of Bermuda (N.Y.) Ltd., No. 96 Civ. 7885(JFK),
1998 WL 557595, at *7 (S.D.N.Y. Sept. 2, 1998) (finding that the defendants were not “citizens
of a foreign state for purposes of diversity jurisdictiafierrelying on a Department of State
announcement thatdhe United States does not regard the Islands of Bermuda as an
independent sovereign nation or foreign siatdoustead v. Barancid,51 F.R.D. 102, 105
(E.D. Wis. 1993) (permitting the plaintiff®o conduct limited discovery "in the form of
interrogatories and requests for production of documents on the jurisdictional issue"). This is
one area where a defendant might seek jurisdictional disco%esy,. e.g. Shawnee Terminal
R.R. Co. v. J.E. Es¢aWood Co., No. 01:68v-00113KD-N, 2009 WL 3064973, at *10 (S.D.

Ala. Sept. 18, 2009) (claiming plaintiff had provided "selective" evidence with regard to its
place of corporate citizenship).

303 Bousteadl151 F.R.Dat104 05.

304. SeeSavis, Inc. v. Warer Lambert, Inc.967 F. Supp. 632, 641 (D.P.R. 1997)
(suggesting that the federal courts will order discovery "generally only where the challenge has
been directed at personal jurisdiction" as opposed to subject matter jurisdictior§avibe
court staed the following:
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Jurisdictional discovery regarding subject matter jurisdiction might also be
sought in class action suits pursudat the Class Action Fairness Act
(CAFA).3®  Courts permit limited jurisdictional discovery regarding the
amount in dispute so as to allow the dispute to remain in federal court, rather
than being remanded to state court under Cé&RAmoval provision®®

Interestingly, the Senate Committee on the Judiciary has stated that
jurisdictional discovery under CAFA is to be of a very limited nature and
"should be made largely on the basis of readily available information.
Allowing substantial, burdensome discovenyjorisdictional issues would be
contrary to the intent" of CAFA’’ Furthermore, the Committee reported that
courts should choose to require "[lless burdensome means (e.g., factual
stipulations)" to the extent possilif&. This development is significantihat it
suggests that legislators are both aware of the problems associated with
jurisdictional discovery and prepared to address them, at least in some contexts.
It may be that soon rulemakers will be ready to address the problems of
jurisdictional discoery as a more general mati&t.

We distinguish the propriety of ordering discovery on the issue of jurisdiction
where the dispute is over personal jurisdiction or subject matter jurisdiction hinging
on the interpretation of a federal statute. The notion of personsdiction is
quite distinct from that of subject matter jurisdiction and the ramifications of a lack
of personal jurisdiction likewise wholly unlike the consequences of a lack of
subject matter jurisdictian . . Similarly, the rationale for orderingstovery on
the issue of subject matter jurisdiction when jurisdiction depends on the genuinely
disputed application of a substantive federal statute does not apply when subject
matter jurisdiction depends on diversity. While we will not here fully exgam
the distinction, suffice it to say that when a party invokes subject matter jurisdiction
based on diversity of citizenship, that party must have a solid factual basis
supported by evidence in order to assert that the parties are indeed diverse.
Id. (citing Ins. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 701
02 (1982))

305 SeeClass Action Fairness Act of 2005, Pub. L. No.-P08 1, 119 Stat. 4, 4 (codified
as amended in scattered sections of 28 U.S.C.) ("An Act [tgmdrine procedures that apply to
consideration of interstate class actions to assure fairer outcomes for class members and
defendants, and for other purposes.”).

306. See, e.g.Cram v. Elec. Data Sys. Corp., No.@71842, 2008 WL 115438, at *2
(S.D. Cal. an. 8, 2008) ("Plaintiffs immediately filed a Motion to Remand, arguing that the
amount in controversy requirement of CAFA could not be satisfied [T]he Court allowed
expedited discovery to go forward on the single issue of amount in cerdyov. .").

307. Rippee v. Boston Mkt. Corp., 408 F. Supp. 2d 982, 985 (S.D. Cal. 2005) (emphasis
omitted).

308 Id.

309 See infranotes409 38 and accompanying text (discussing potential legislative
solutiors).
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IV. Practical Problems and Proposals
A. Problems

At one time, jurisdictional discovery may have seemed an acceptable
solution to the question of whether a court had jurisdiction over a particular
dispute. However, he curent state of affairs is highly problematic. Vague
standards regarding the availability and scope of jurisdictional discovery fail to
provide sufficient guidance for courts and lead to jurisdictional splits and
inconsistencies despite recent admonitidra hational practices regarding
discovery need to be more predictable and uniffm.

Many of the difficulties currently experienced by parties and courts
involved in jurisdictional discovery can be traced back to the failure, over time,
to consider how tlee separate policies interact. These three pdiaetice
pleading, scope of discovegnd the exercise of federal jurisdictibtie at the
center of thdJ.S. federal judicial system and are unlikely to be significantly
changed themselvéS: However, he problems associated with jurisdictional
discovery can be addressed without disturbing these underlying policies.

As the preceding discussions show, the unchecked confluence of these
three fundamental policies has created a procedural device that islrogrke
excessive judicial discretion and mflictor, factintensive inquiries. The
following section discusses the extent to which excess discretion and fact
intensive standards contributed to the problems associated with jurisdictional
discovery and whaer it is possible to cure those problems by addressing one
or the other of these two factors.

1. Excessive Judicial Discretion

As indicated above, trial courts are given nearly boundless discretion to
decide whether and to what extent jurisdictionalalisey is proper, with very
little appellate oversight? This discretion is necessary because of the lack of

310 See supraote20and accompanying text (explaining that the Civil Rules Advisory
Committee adopted amendments to the Federal Rules of Civil Procedure to create a uniform
national rule on disavery).

311 See, e.g.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007) (requirthg
necessarystandard for notice pleading); Rowsypra note 20, at 13 (noting that recent
amendmer#to the Federal Rules of Civllrocedure narrowed the scope of discovery in federal
cases)supranote228and accompanying text (discussing a series of decisions regarding the
role of jurisdiction in federal procedure).

312 See supranotes158 232 and accompanying text (discussing the requirements for
orderingjurisdictional discovey, as well as the scope of jurisdictional discovery).
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discernable standards regarding jurisdictional discovery and because of the
belief that every dispute is unique and requires a uniquely crafteavdry
plan tied directly to the particular jurisdictional facts at issue.

Numerous jurists, including Justice Stevens ofulfe. Supreme Court,
have enunciated their faith in the cobebility to manage discovery in a useful
and effective mannél® However, Chief Judge Easterbrook of the Seventh
Circuit has challenged that position, identifying several reasons why judges are
actually not in a very good position either to manage discovery or understand in
advance how various requests can be abdiverofessor Robert Bone has
similarly argued that "[m]ost critics [of discovery] focus on risk of abuse and
give short shrift to competency concerns,” which he views as a mistake, given
that trial judges "face serious problems fashioning-spseific procedws to
work well in the highly strategic environment of litigatioh™"

Although Judge Easterbrook and Professor Bone focused their
observations primarily on meritseased discovery, their conclusions are equally
applicable to jurisdictional discovery. Furth®re, they are not alone in their
concerns. In 2007, the Supreme Court "openly and directly questioned the
effectiveness of judicial discretion in managing litigation problems during the
pretrial phase *° "This marks a significant change of cour$€ And one that
should be considered in the context of jurisdictional discovery.

313 See, e.gTwombly 550 U.S. at 593 n.13 (Stevens, J., dissenting) ("The potential for
Gprawling, costly, and hugely tirnsumingdiscovery is no reason to throw the baby out
with the bathwater. The Court vastly underestimates a districtésotasemanagement
arsenal.); Bone,Who Decidessupranote99, at 1974 (“[JJudges tend to favor broad discretion.
Discretion gives them mare control over their own courtrooms and cases, and makes judging
more interesting andgpentially more rewarding)”'

314 Easterbrooksupranotel, at 638 39 (noting that judges cannot know the motives and
results of discovery requests, which makes it difficult to identify "abusive" discogeeydilso
Martin H. RedischElectronic Discovery and the Litigation Matri%1DuUke L.J.561, 566 67
(2001) (outlining problems with discretion in traditional and electronic discovery).

315 Bone,Who Decides, supnaote99, at 1963see als®Brazil, Civil Discovery supra
notel, at 873 ("Unfortunately, the ability of the courts, as presently funded and staffed, to
provide fair and firm guidelines for the conduct &fabvery and to resolve discovery disputes
promptly and intelligently appears to decrease directly as the need increases.")FBraril,
Lines supranotel, at 246 ("[L]awyers vehemently complained that nudsihe magistrates are
woefully underequipped in talent, time, and temperament to resolve the complex discovery
disputes that are referred to them."); Burbank & Silberrsapranote 77, at 676 (noting
litigation reform effects have focused on expense and delay).

316, Bone,Twombly, supranote60, at 898 99; see alsdell Atl. Corp. v. Twombly, 550
U.S. 544, 55860 & n.6 (2007) (stating the belief that judicial det@n alone cannot overcome
discovery abuse).

317. Bone,Twombly, supranote60, at 899.
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The idea of limiting judicial discretion in discovery is not n&fv.For
example, Professor Bone has written in favor of a shift from discretion to rules,
noting that "[rlulemakershould treat casgpecific discretion as an explicit
policy choice rather than an implicit default, evaluate its costs and benefits in
each procedural context, and make a considered judgment about how much
discretion to grant what controls or guidelinesiriclude.®*® Furthermore,
recent Supreme Court precedent suggests thatdine matters that are "better
handled by rulemaking committees (and Congress) than by individual trial
judges.3%

In many ways, diminishing the amount of discretion given to judgjes
set the balance of power back to earlier levels. For example, Professors
Stephen Burbank and Linda Silberman have noted:

At the level of prospective procedural lawmaking, history reveals a
power grab by the judiciary, one that was remarkaltgsssful for many
years. It was successful, we believe, for a number of reasons.

First, the notion of uniform and trasssibstantive procedure . was always

to some extent a myth. Many if not most Federal Rules make no policy
choices. Rather, they ofer discretion on the trial judge, thereby
(1) insulating the Rules from effective challenges under the statute
delegating rulemaking power to the Supreme Courtei2bling tailored
justice at a level where policy choiéesnade by judges may not be
noticed, and (3) .. insulating those choices from effective appellate
review>?*

Although it is possible to contemplate a system that eliminates discretion
as much as possibt&what might be more effective is an approach that guides

318 SeeEasterbrooksupranote 1, at 64748 ("Moving supervision from judgeto
magistrates, or magistrates to judges, will not help much; neither can detect problematic
requests, so that neither supervision nor sanctions will make a dent in the problem."); Carl
Tobias,More Modern Civil Proces$6U. PiTT. L. Rev. 801, 832 33 (1995) (discussing effect
of excessive discretion in trial judges).

319 Bone,Who Decidessupranote99, at 2002see als®one, Twombly, supranote60,
at 878 ("Tre drafters [of the Federal Rules] were pragmatists, who assumed that procedural
rules would bé&continually changed and improvas litigation conditions changed."); Burbank
& Silberman, supra note 77, at 699 ("Many if not most Federal Rules make no policy
choices.").

320, Bone,Who Decidessupranote99, at 2005.

321 Burbank & Silbermansupranote77, at 699 700 (citatons omitted).

322 Astrict rulebased approach to discovery would eliminate some of the gamesmanship
that results when parties are not sure where they fall on the discretionary line but would create
problems with overor undefinclusion at the edges di¢ rules. Boné/Vho Decidessupra
note99, at 2007 09.



JURISDICTIONAL DISCOVERY 561

judicial discretion by praiding relevant criteria for rules that currently have
none3? To some extent, jurisdictional discovery would benefit from this
approach because there are currently no discernable standards regarding when
jurisdictional discovery is appropriate or what sltepe of discovery should be

once it is granted?*

The problem with this method is "the efficacy of balancing depends on the
judgés ability to acquire and evaluate accurate information about the relevant
factors, and this is bound to be difficult,” padi@rly early in the
proceedings®® Furthermore:

to strike a sound balance, the judge must assign weights and compare
values across the various factors. Without clear principles to guide this
normative task, the resulting process can easily turn into @d/ighing

that lacks meaningful constraint and jeopardizes principled consistency
over the system as a whole. This is especially true when, as is so often the
case, the factors listed in a Rule encompass everything conceivably relevant
to the decisionWhile a comprehensive list of factors might restrain judges
from relying on illegitimate considerations, it does nothing to constrain
judges who act in good faith, at least not without some normative direction
to guide the balancing process.

Thus, multifactor balancing as a way to channel discretion requires either
limitations on the factors listed, or normative principles to guide the
weighing process or both®%

At this point, judges have some factors that they can codsider those
governing jurisdictbnal standards but they have no limitations on the number
of factors listed, nor do they have any normative principles to assign relative
weights to the individual factoré! This, of course, is problematic, for the
reasons suggested in the next section.

323 See id.at 201516 (proposing that judgésiscretion be bounded by general
principles). However, this is the approach currently diseith negligible resultd with respect
to jurisdictional discovery.See id.at 2016 17 ("This much reliance on discretion is not
optimal.").

324. See supraotesl57 309and accomanying text (discussing the standards and scope
of jurisdictional discovery).

325 Bone,Who Decidessupranote99, at 2016.

326 Id.

327. See supraotes 157 309and accompanying text (discussing the standards and scope
of jurisdictional discovery).
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2. Multi-Factor, Factintensive Inquiries

The second problem in the realm of jurisdictional discovery involves the
multi-factor, factintensive jurisdictional tests that trigger the need for
jurisdictional discovery in the first plaé® As indicated earir, these tests
provide no way of limiting the jurisdictional inquiry; instead, they promote and
even require an evdaroadening discovery process at a stage where jurisdiction
has not even been proven to effat.

Judge Easterbrook has described how thk tdccertainty about the
relevant standards encourages parties to seek discovery on dovcasar
scope of issues and facts, stating:

Multi-factor standards cut down on loophdee bane of rulés but at
great cost. When there is no rule of decisiondnly an injunction to
consider everything that turns out to matter, lawyers and clients cannot tell
in advancé that is, when planning conduct and conducting litig&tion
what the judge or jury will think matters. Lawyers cannot limit their search
for information in discovery, because they do not know what they are
looking for. They do not know when to stop, because they never know
when they have enough.. Lawyers practicing in good faith, therefore,
engage in extensive discovery; anything less isgbal. . [O]ur system of

legal rules induces lawyers to make requests that are extensive but justified,
and therefore cannot be called abusive.*®

Although "[llegal uncertainty is the godfather of discovery ab¥e,"
uncertainty can be triggered ivariety of ways. For example, it can arise "not
only from nebulous rules. . but also from attempting to handle in the courts,
problems amenable to no simple solutidff. Though Judge Easterbrook was
not speaking directly to the issue of jurisdictiomidcovery per se, his
observations accurately capture the problem in this area of law.

Indeed, Judge Easterbraskconcerns are even more relevant given the
timing of decisions about jurisdictional discovery. For example, Professor
Bone notes:

When judgs make decisions early in a case, those decisions can
significantly affect settlement bargaining, the efficacy of summary
judgment and other pretrial options, and the quality of a judgment should

328 See supraotes223 309and @companying textdiscussingurisdictional discovery
in practice).

329 Id.

330 Easterbrooksupranotel, at 641.

331 Id. at 644.

332 Id.
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the case be tried. To predict these effects, the judge hke®w a great
deal about the case and the parifés.

However, udges know very little about a case at the time when
jurisdictional discovery occur8® The problem is exacerbated in cases where
jurisdictional discovery overlaps with liability on the meramceplaintiffs in
those cases are receiving a tactical advantage through jurisdictional
discovery®®

Judge Easterbrook identifies several possible solutions to thisissue. First,
courts could "do away with muitactor standards, replacing them withes
that call for inquiry into a limited number of objectively ascertainable fatks."
This is similar to the approach taken in England during service out
proceedings®

Second, pleadings could be udeaks in other countries, or as in the
United States prioto 1938 to focus legal and factual disputes before
discovery begind® This approach recognizes thamerican pretrial has been
criticized for encouragingeasypleadings . . anddbroaddiscovery, thereby
allowing the commencement of a lawsuit witheufficient investigation and
encouraging a war of attrition to force settleméfit." Interestingly, this

333 Bone,Who Decidessupranote99, at 1993;see alsdBrazil, Adversary Character
supranotel, at 132223 (discussing how abuse of discovery techniques can force a settlement
that does not reflect the merits of the case); Eastekbsopranotel, at 638 39 (noting that
judges typically lack the requisite knowledgeg¢due abusive discovery). The Supreme Court
itself has recognized that "discovery expense will pushamsscious defndants to settle even
anemic cases.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 559 (20€49; alsoBone,
Twombly, supranote60, at 898 ("The Court first notes thaiscovery expense will push cest
conscios defendants to settle even anemic dases").

334 See, e.g Easterbrooksupranotel, at 638 39 (noting that judges typically lack the
requisite knowledge to abate abusive discovery).

335 See supranotes 23560 and accompanying text (discussing the problems of
jurisdictional discovery).

336. Easterbrooksupranotel, at 643.

337. See supraotesl06 30and accompanying text (discussing jurisdictional standards in
England).

338 SeeEasterbrooksupranotel, at 644 ("If pleadings were used to focus legal and
factual disputebefore discovery began . the process would be more tolerable.”). An iterative
process, such as those in use in many civil law countries, would also 8eekidnoting"if
discovery alternated with legal resolution, constantly pairing away isbegwacess would be
more tolerable").

339 Burbank & Silbermansupranote?77, at 678 see alscComprehensive Care Corp. V.
Katzman, No. 8:0CV-1375T-24TBM, 2009 WL 3157634, at *2 (M.D. Fla. Sept. 25, 2009)
("A persoris domicile is determined by a review of thatality of the evidend@anddo simple
factor is conclusivé! (citations omitted)).
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approach appears consistent with that taken recently by the Supreme Court in
cases involving motions to dismiss under Rule 12(5}f6).

Third, parties ould be required to bear the costs of their discovery
requests through automatic reversal of all or part of the discovery*tosts.
Even Judge Easterbrook envisioned problems with this approach, however,
noting that "[t]he source dfliscovery abugioes ot lie in the rules regulating
discovery. It cannot be fixed by tinkering with Rule 26, Rule 37, or any of their
companions... The source lies elsewhere,” such as with the structure of
nebulous legal rules and standatts.

If excessive judicial disetion and multfactor legal inquiries both
contribute to the problems associated with jurisdictional discovery, then
limiting one or both should improve the situation. As it turns out, that is
precisely the cas&® Furthermore, reforms can be undertak@ough either
judicial or legislative mear§* The following sections discuss four possible
options.

B. Proposals
1. Judicial Solutions
Two possible reforms could be made at the judicial level. Both reduce the

amount of discretion exercised by the Itjiadge, albeit through different
means. Each is discussed below.

340, SeeFep. R. Civ. P. 12(b)(6) discussingnotiors for “failure to state a claim upon
which relief can be grant&q infra notes345 98 and accompanying text (discussing recent
Supreme Couprecedentegarding Rule 12(b)(6))But seeBone, Twombly, supranote60, at
876 77 (claiming the Supreme Court cannot undertake the necessary empirical research or
overarching view to provide a clear and comprehensive solution to problems of these sorts).

341 Easterbrooksupranotel, at 64546 ("We could require the demander to pay the
costs of discovery on the spat. . If the person making the demand prevails he would
recover the asts at the end of the case.").

342 Id. at 647 48.

343 See infranotes345 438 (discussing proposed judicial and legislative solutions).

344. Commentators often prefer legislative to judicial solutions in this area of3ae,
e.g, Bone, Twombly, supranote60, at 876 77 (noting that the courts are in a poor position to
implement reforms); Easterbrookupra note 1, at 64548 (offering various legislative
proposals). But e Clermont,supranote 2, at 9991000 (favoring neither legisiae nor
judicial reform).
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a. Extension of Recent Supreme Court Precedent to Cases Involving
Jurisdictional Discovery

Recently, the Supreme Court handed down several cases reflecting
arguably new thinking about theleading standardé®> This line of cases
involves Rule 8(a)(2) of the Federal Rules of Civil Procedure, which requires
"a short and plain statement of the claim showing that the pleader is entitled to
relief,"***and advances what has been called the "filéitysstandard.**’ The

345 SeeAshcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009), in which the Court stated the
following:

To survive a motionat dismiss, a complaint must contain sufficient factual matter,
accepted as true, to "state a claim to relief that is plausible on its face." A claim has
facial plausibility when the plaintiff pleads factual content that allows the court to
draw the reasable inference that the defendant is liable for the misconduct
alleged. The plausibility standard is not akin to a "probability requirement," but it
asks for more than a sheer possibility that a defendant has acted unlawfully. Where
a complaint pleads s that are "merely consistent with" a defen&alibility, it

"stops short of the line between possibility and plausibilityGasitittement to
relief.8'

Id. (citations omitted); Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 82Z)2
(egablishing that a court faced with a 12(b)(6) motioust accept the factual allegations in the
complaint as true, must consider the complaint in its entirety, and must take into account
opposing inferences); Erickson v. Pardus, 551 U.S. 89, 94 (2007]hgpiWuling on a
defendands motion to dismiss, a judge must accept as true all of the factual allegations
contained in the complaint."); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) ("While a
complaint attacked by a Rule 12(b)(6) motion to disndses not need detailed factual
allegations, a plaintiés obligation to provide théground$ of his éntitle[ment] to relied
requires more than labels and conclusions, and a formulaic recitation of the elements of a cause
of action will not do." (citabns omitted)); BoneTwombly, supranote60, at 875 ("Pleading

rules are once again a hot topic in civil procedure circles."). The majofityambly the first

of the cases, took pains to describe why théstetasserted neither a new nor a "heightened"
pleading standardSee Twombly550 U.S. at 555 n.3\(/hile, for most types of cases, the
Federal Rules eliminated the cumbersome requirement that a cléseizoiin detailthe facts

upon which he basdss claimpRule 8(a)(2) still requires @howingdrather than a blanket
assertion, of entitlememo relief.").

346. FeD.R.Civ.P.8(a)(2).

347. SeeBone, Twombly, supranote60, at 881(stating theplausiblity standard requires
that "a complainds allegations must suppor@aausibléand not merely épossibléinference,
one that rises abovedpeculative levél). This standard has been said not to have had as
drastic an effect on pleading standarslsame commentators have supposedat 877 ("[T]he
Supreme Coud decision infwomblydoes not alter pleading rules in as drastic a way as many
critics, and even some of its few defendstgppose.”). For the Supreme Céigubsequent
pleadings case seesupranote345. This view, however, is not by any means universally held,
although it is beyond the scope of this Atrticle to review or address all the issues raised in the
literature. See, e.g.JosephA. Seiner,The Trouble with Twombly: A Proposed Pleading
Standard for Employment Discrimination Cas@909 U. ILL. L. Rev. 1011, 105960
(suggesting that the plausibility paradigm is a "vague and undefined standard" and proposing a
unified approach inhte Title VII context); Douglas G. Smitithe Twombly Revolution? 36
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decisions focus heavily on the identification of the amount and type of factual
matter that must be contained in the pleadings under Rule 8 sufficient to
withstand a motion to dismiss for failure to state a claim under Rule 12{3)(6)

At this point, it is not clear precisely how courts will apply the plausibility
standard. Some say that factual allegations must be tied to each element of the
legal claim in questiof’® Others believe that the plaintiff must allege
"objective facts"hat raise "a presumption of impropriety™ Still others take
the view that the pleadings must describe a set of allegations "that supports a
stronger correlation to wrongdoing than for baseline condtfctti'any event,
there seems to be some need toghd a reading that the factsuldsupport
the claim (or, in the case of jurisdictional issues, jurisdiction) to a reading that
the factsshouldsupport the claini>?

Pepr L. REV. 1063, 1100 (2009) (concluding that increased judicial scrutiny is likely to have a
beneficial effect); Charles B. Campbel,"Plausible” Showing AfteBell Atlantic Corp. v
Twombly, 9 Nev. L.J. 1, 31 (2008) (noting thakwomblywill not have the effect of freeing
lower courts from a thorough examination of the text of the Federal Rules of Civil Procedure);
Lonny S. Hoffman,Burn up the Chaff with Unquenchable Fire: WhatoTr@octrinal
Intersections Can Teach Us About Judicial Power of Pleadi®g®.U. L. Rev. 1217, 1235
(2008) (noting most commentary pdavomblyhas criticized the Court for tightening pleading
requirements)A. Benjamin Spencet)nderstanding PleadinBocrine, 108MicH. L. Rev. 1,

261 36 (2009) (positing a comprehensive pleading doctriaefgenjamin SpencePlausibility
Pleading 49B.C.L. Rev. 431, 494 (2008) (noting that the plausibility standard will inewtabl
screen out valid claims); Scott Dodsdfleading Standards AfteBell Atlantic Corp. v.
Twombly, 93VA.L. Rev. 135, 13741 (2007) (offering commentary on the implications of the
Twomblydecision); Michael C. DorfThe Supreme Court Wreaks Havoc in the Lower Federal
Court® Again, FInDLAw& WRIT, Aug. 13, 2007, http://writ.news.findlaw.com/dorf/
20070813.html (last visitellar. 21, 2010) (arguing that the ambiguity of fiwomblydecision

has caused confusion among lower courts) (on file with the Washington and Lee Law Review);
Allan Ides, BellAtlantic and the Principle of Substantive Sufficiency Under Federal Rules of
Civil Procedure 8(a)(2): Toward a Structured Approach to Federal Pleading Prald&
F.R.D. 604, 639 (2007) (offering a pleading standard to help clarify the existing stemitiard
postTwomblyera). What is certain is that this will be an area of rapid commentary and inquiry
in coming years, with many divergent opinions. Indeed, a symposium on this subject has
already been scheduled by Dickinson School of Law at PennlBtatersity for March 2010.

348 See, e.g.lgbal, 129 S. Ctat 1948 50 (discussing how specific the compl@int
factual allegations must be in order to withstand a motion to dismiss).

349 Bone,Twombly, supranote60, at 888see als®mith,supranote347, at 23 (saying
thatTwomblyseemingly requires that a plainifallegations "contain a set of factual assertions
that, if taken as true, are both necessarysafficient to establish defendadtmbility").

350. Bone,Twombly, supranote60, at 888.

351 Id. at 88889. This final reading appears proper, given the Supreme &ourt
insistence in botiTwomblyandIgbal that the facts in question not merely support parallel
conclusions.

352 Seelgball29 S. Ct. at 1949 ("The plausibility standardasks for more than a sheer
possibility that a defendant has acted unlawfully.”); Bell Atl. Corp. v. Twombly, 550 U.S$. 544
555 (2007) ("Factual allegations must be enough to raise a right to relief above the speculative
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There are at least two connections between this line of cases and the
matters under disssion in this Article. First, these decisions openly challenge
"the effectiveness of judicial discretion in managing litigation problems during
the pretrial phase.®® Second, "[t]he problem of jurisdictional discovery is
closely related to the demsed emphasis on the pleadings and the
corresponding ascension of the role of-pi@ discovery.®®* Third, the
language of Rule 8(a)(2) is very similar to that of Rule 8(a)(1), which states that
a pleading must contain "a short and plain statementeofjithunds for the
courts jurisdiction.®*® Although Rule 8(a)(1) has been said not to apply to
facts regarding personal jurisdictidil,it does appear to apply to other
jurisdictional issues, including subject matter jurisdictin.If the newly
enunciatedSupreme Court rule on pleadings were extended to matters
involving Rule 8(a)(1), including questions of jurisdiction over the person, the
resand the subject matter of the dispute, it might affect the availability of
jurisdictional discovery in a wide vaty of cases.

Such an extension does not seem outside the realm of possibility. For
example, many of the principles cited by the Supreme Court as relevant to the
Rule 8(a)(2) and Rule 12(b)(6) determinations are similar to those cited in

level. ...").

353 Bone,Twombly, supranote60, at 898 99; see also TwombJ$50 U.S. at 55%60 &
n.6 ("It is no answer to say that [groundless claims can] be weeded out early in the discovery
process .. given the common lament that the success of judicial supervision in checking
discovery abuse has been on the modest side.").

354 J.E.C.supranote2, at 533.

355 FeD.R.Civ.P.8(a)(1).

356, See, e.g.Hagen v. UHaul Co. of Tenn., 613 F. Supp. 2d 986, 1002 (W.D. Tenn.
2009) (noting that Rule 8(a) does "not even require that the complaint allege facts supporting
personal jurisdiction")In re Teknek, LLC, 354 B.R. 181, 190 (Bankr. N.D. Ill. 2006) ("[A]
complaint commencing a civil proceeding must allege the basis for subject matter jurisdiction
but need not allege the basis for personal jurisdiction."); Shak#exner, No. 07671, 2003
WL 1343018 at *2 (E.D. Pa. Mar. 18, 2003)\(ien a complaint is filed there is no affirmative
duty to plead personal jurisdiction. ."); Hansen v. Neumueller, 163 F.R.D. 471, 474 (D. Del.
1995) (saying that Rule 8 lacks "a wégment of a statement setting forth the grounds” for
personal jurisdiction); Stirling Homex Corp. v. Homasote Co., 437 F.2d 87, 88 (2d Cir. 1971)
(stating that Rule 8(a) pertains only to subject matter jurisdiction). Early precedent in this area
relied on Form 2, which has been replaced by FormCampareFep. R. Civ. P. Form 7
(outlining the jurisdiction of the court; not requiring basis for personal jurisdictiot) FED.

R. Civ. P. Form 40 (outlining possible defenses, including lack of persomaidjation).
However, sme precedents do suggest the need for sufficient factual pleadings regarding
personal jurisdictionSeeDever v. Hentzen Coatings, Inc., 380 F.3d 1070, 1072 (8th Cir. 2004)
(stating that the complaint must allege sufficient famswhich personal jurisdiction can rest),
cert. denied543 U.S. 1147 (2005).

357. See, e.g.Walden v. Bartlett, 840 F.2d 771, 775 (10th Cir. 1988) (applying Rule
8(a)(1) to federal question jurisdiction).
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motions to dismis for lack of jurisdiction and the associated requests for
jurisdictional discovery>® For example, the most recent of the Supreme Court
casesAshcroft v. Igbalstated that:

the pleading standard Rule 8 announces does not require "detailed factual
allecations,” but it demands more than an unadorneddéfendant
unlawfully-harmedme accusation. A pleading that offers "labels and
conclusions” or "a formulaic recitation of the elements of a cause of action
will not do." Nor does a complaint sufficetiténders "naked assertion[s]"
devoid of "further factual enhancemefit™

This language is highly reminiscent of the type of determinations
concerning whether a prima facie showing has been made sufficient to support
an order of jurisdictional discovef§f Because plaintiff¢1) currently do not
need to assert jurisdictional facts in their pleadings (sometimes at alipgaind
in any case,with any sort of specificity), and2) can typically obtain
jurisdictional discovery on incredibly minimal showings wfigdiction, more
detailed delineations of what constitutes a proper jurisdictional pleading would
be very useful in decreasing confusion about whether jurisdictional discovery is
merited>

This line of cases not only gives courts some real guidanceegisind to
the initial pleadings, it also provides a useful response to the problem of the
scope of jurisdictional discovery. In bothvomblyandlgbal, the Supreme
Court rejected what it called the "careful case management approach” and
"decline[d]respon@nits invitation to relax the pleading requirements on the
ground that the Court of Appeals promises petitioners minimally intrusive
discovery.?®? Essentially, this line of cases suggests that judges are not in a
good position to order discovery prior keetdetermination that the case should
proceed to the merits and thus could be read to eliminate jurisdictional

358 CompareAshcroftv. Igbal, 129 S. Ct. 1937,48 50 (2009) (detailing the minimum
requirements for sufficient factual allegations to withstand a Rule 12(b)(6) motion to dismiss),
with supranotesl57 233and acompanying text (exploring the question of what constitutes a
prima facie showing of jurisdiction to support an order of jurisdictional discovery).

359 Igbal, 129 S. Ct. at 194%0 (citations omitted).

360 See supraotesl57 206and accompanying text (discussing the question of what a
plaintiff must show in order to demonstrate the need for jurisdictional discovery).

361 See supranotes157 309 and accompanying text (discussing the low threshold
plaintiffs must cross in order to obtain jurisdictional discovery and the broad discretion held by
judges deciding this question).

362 Igbal, 129 S. Ct.. at 195%4. Justice Breyer believed that limited discovery was
appropriate in these circumstancéd. at 1961 62 (Breyer, J., dissentinggee alsdBell Atl.

Corp. v. Twombly, 550 U.S. 544, 593 (2007) (Stevens, J., dissenting)d héipreference for
limited discovery, in contrast to the majority approach).
















































